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FOREWORD 


The  Civil  Service  Commission  appointed  Mr.  Milton  I.  Sharon  in 
October  1975  to  lead  a  thorough  inquiry  into  recruiting  and  examining 
operations.  The  Merit  Staffing  Review  Team,  headed  by  Mr.  Sharon, 
was  instructed  to  inquire  fully  into  practices,  procedures,  and  alleged 
actions  that  may  have  resulted  in  or  tended  to  bring  about  preferential 
treatment  to  favored  candidates  for  employment  in  career  positions. 
The  report  was  submitted  to  the  Committee  on  May  19,  1976. 

This  print  contains  the  Civil  Service  Commission  Merit  Staffing 
Review  Team's  report  entitled,  "A  Self-Inquiry  Into  Merit  Staffing" 
and  the  news  release,  dated  May  20, 1976. 

(in) 


--::  -,11  o 

WASHINGTON.  D.  C^     20415 


CHAIRMAN 


Honorable  David  N.  Henderson,  Chairman 
Committee  on  Post  Office  and  Civil  Service 
U.S.  House  of  Representatives 
Washington,  D.C.  20515 


Dear  Mr.  Chairman: 

Last  October,  the  Commission  appointed  a  special  Merit  Staffing  Review 
Team  under  the  direction  of  Milton  I.  Sharon  to  inquire  fully  into 
practices,  procedures,  and  alleged  actions  of  the  Civil  Service  Com- 
mission that  may  have  resulted  in,  or  tended  to  bring  about,  prefer- 
ential treatment  to  favored  candidates  for  employment  in  career 
positions  in  the  Federal  civil  service. 

The  review  team  has  submitted  its  report,  and  I  am  pleased  to  provide 
you  with  a  copy  for  what  value  it  might  have  for  you  in  your  continuing 
investigation  related  to  the  integrity  of  the  Federal  civil  service. 
In  addition,  I  am  enclosing  a  news  release  which  contains  a  Commission 
statement  pertaining  to  the  report.  Copies  of  the  report  and  our 
statement  are  being  provided  for  all  members  of  your  Committee. 

We  are  giving  the  report  and  the  Commission  statement  to  the  press 
today,  and  will  hold  a  news  conference  tomorrow  morning  at  10:30  a.m., 
at  which  the  press  can  pose  questions  to  Mr.  Sharon  and  to  Mr.  Raymond 
Jacobson,  our  Executive  Director.  The  report,  the  statement,  and  the 
substance  of  the  news  conference  are  embargoed  for  Friday  morning 
newspapers  (Thursday  night  television)  to  give  all  interested  persons 
time  to  absorb  the  contents  of  the  report  and  our  statement. 

The  inquiry  team  made  significant  findings,  and  the  report  calls 
attention  to  serious  problems,  most  of  which  have  been  resolved,  and 
others  which  will  receive  our  immediate  attention. 


Sincerely  yours, 

i   / 


lU 


Robert  E.  Hampton 
Chairman 


Enclosures 


NOTICE:  For  release  in  a.m.  newspapers,  Friday,  May  21,  1976; 
Not  to  be  used  by  press,  radio,  or  TV  before  6:30  p.m. 
(EDT),  Thursday,  May  20,  1976. 

No  portion  of  the  Merit  Staffing  Review  Team  report, 
"A  Self- Inquiry  into  Merit  Staffing,"  or  of  the  follow- 
ing Civil  Service  Commission  statement  concerning  the 
report  should  be  published  before  6:30  p.m.,  May  20.  The 
Civil  Service  Commission  and  your  colleagues  will  appre- 
ciate strict  adherence  to  this  embargo. 


STATEMENT  OF  THE  U.S.  CIVIL  SERVICE  COMMISSION 


The  U.S.  Civil  Service  Commission  appointed  Mr.  Milton  I.  Sharon  in 
October  1975  to  lead  a  thorough  inquiry  into  recruiting  and  examining  oper- 
ations. The  Merit  Staffing  Review  Team  headed  by  Mr.  Sharon  was  instructed 
to  Inquire  fully  into  practices,  procedures,  and  alleged  actions  that  may 
have  resulted  in  or  tended  to  bring  about  preferential  treatment  to  favored 
candidates  for  employment  in  career  positions. 

The  Merit  Staffing  Review  Team  has  completed  its  inquiry  and  submitted 
its  report,  titled  "A  Self-Inquiry  Into  Merit  Staffing"  which  the  Commisison 
is  making  public  today. 

Since  Mr.  Sharon  delivered  the  Review  Team's  report  to  the  Commission 
on  May  7,  the  Commissioners,  the  Executive  Director,  and  key  staff  members 
have  reviewed  and  considered  the  Review  Team's  findings.  The  report  will 
be  helpful  to  the  Commission  in  determining  what  further  actions  need  to  be 
taken  to  correct  remaining  deficiencies  in  policies,  procedures,  and  prac- 
tices related  to  merit  staffing  and  enforcement. 

The  report  cites  deviations  from  merit  practices  and  identifies  cer- 
tain organizational  and  procedural  problems  within  the  Commission  that 
cause  us  deep  concern.  In  addition  to  identifying  problems  that  the  Com- 
mission had  already  discovered  and  remedied,  the  report  reveals  others 
which  we  must  address.  It  describes  instances  of  misuse  of  staffing  author- 
ities and  procedures  that  facilitated  the  granting  of  preferential  treatment 
to  individuals,  spotlights  systemic  shortcomings  that  were  subject  to  misuse 
both  by  CSC  and  agencies,  and  addresses  weaknesses  in  our  enforcement  poli- 
cies and  posture  prior  to  1973. 

The  questioned  practices  cited  by  the  report  were  the  outgrowth  of  a 
long  history  --  tracing  back  to  the  1940s  —  of  Commission  efforts  to  assist 
Federal  agencies  in  meeting  their  management  needs  and  of  a  growing  emphasis 


on  utilization  of  flexibilities  of  the  personnel  system  in  the  interest  of 
increasing  the  effectiveness  of  government  operations.  As  the  Review  Team 
notes,  the  emphasis  on  service  to  agencies  was  stimulated  by  a  succession  of 
outside  studies  which  urged  greater  decentralization  of  personnel  author- 
ities and  a  change  in  the  role  of  the  Commission  from  essentially  that  of 
regulator  to  that  of  personnel  management  consultant.  In  retrospect,  it 
seems  clear  that  the  emphasis  on  flexibility  and  service,  attended  by  a 
deemphasis  on  enforcement  during  the  late  1950s  and  the  1960s,  gradually 
influenced  the  Commission's  day-to-day  operations  and  contributed  to  the 
development  of  these  practices. 

There  can  be  no  question  that  things  happened  which  should  not  have 
happened,  and  that  there  were  errors  of  omission  as  well  as  commission. 
The  Commission  concurs  with  the  specific  conclusions  of  the  Merit  Staffing 
Review  Team  -- 

o  The  broad-band  unassembled  examinations  (Mid-Level  and  Senior-Level) 
have  been  subject  to  manipulation.  As  the  report  notes,  we  have 
made  changes  and  plan  others  to  prevent  such  manipulation,  particu- 
larly with  respect  to  processing  "name  request"  cases,  considering 
"selective  certification"  factors,  and  assuring  appropriate  competi- 
tion. 

o  The  integration  of  the  functions  of  the  Special  Assistant  to  the 
Director  of  the  Bureau  of  Recruiting  and  Examining  with  those  of  the 
Examining  Review  Board,  without  clearcut  standards,  accountability, 
and  oversight,  facilitated  preferential  treatment  for  favored  candi- 
dates. These  functions  will  be  separated,  the  roles  and  responsibi- 
lities clearly  defined,  and  necessary  controls  and  supervision  pro- 
vided to  assure  that  operations  are  in  complete  accord  with  merit 
principles. 

o  The  report  states  that  some  Commission  officials  and  employees 
engaged  in  inappropriate  placement  efforts  on  behalf  of  specific 
individuals.  As  the  report  also  notes,  there  has  been  a  sharp 
discontinuance  of  such  practices,  and  the  Commission  has  banned  per- 
sonal referrals  by  all  of  its  officials  and  employees. 

o  The  Commission  did  not  respond  adequately  to  indications  of  political 
interference  in  operations  of  the  merit  system  for  a  number  of  years. 
Since  1973,  it  has  acted  effectively,  as  the  record  shows.  As  a 
result  of  actions  by  the  Commission,  the  Administration,  and  agen- 
cies, a  healthy  new  attitude  and  climate  prevail  throughout  Govern- 
ment. The  Commission  has  established  new  safeguards  against  possible 
abuses,  and  pending  legislation  sponsored  by  Representative  David  N. 
Henderson,  Chairman  of  the  House  Post  Office  and  Civil  Service  Com- 
mittee, would  provide  additional  statutory  authorities  and  safeguards. 
Should  such  legislation  not  be  enacted,  the  Commission  will  act  admin- 
istratively insofar  as  possible  to  strengthen  our  enforcement  capabi- 
lity. 


o  There  have  been  deficiencies  in  communication  and  coordination  with- 
in the  Commission's  organization.  The  Commissioners,  particularly 
the  Vice  Chairman  and  minority  Commisfsoner,  were  not  kept  fully  and 
currently  informed  about  all  allegations  of  political  interference 
This  matter  has  been  remedied  in  large  part  and  will  be  given  further 
attention.  Whatever  deficiencies  there  may  have  been  in  coordination 
between  "offices  programmatically  involved  in  administration  and 
enforcement  of  the  merit  system"  (and  we  find  the  report  unclear  on 
this  matter),  we  believe  them  to  be  completely  eliminated,  but  will 
exercise  vigilance  to  ensure  it. 

o  Prior  to  1973,  there  were  ambiguities  regarding  organizational 
responsibility  for  investigations  into  allegations  of  political 
interference  in  personnel  actions.  That  responsibility  was  clearly 
placed  in  the  Bureau  of  Personnel  Management  Evaluation  in  1973,  and 
this  is  well  understood  throughout  the  Commission. 

The  Commission  must  note  exception  to  a  finding  of  the  report  concern- 
ing Commission  action  in  authorizing  Limited  Executive  Assignments  to  cer- 
tain field  positions.  The  decision  was  well  within  the  Commission's  authority 
under  E.O.  11315.  It  was  a  pragmatic  one,  made  to  forestall  the  possible 
wholesale  removal  of  top  field  jobs  from  the  competitive  service. 
ationr 

The  Review  Team  acknowledges  that  since  1973  the  Commission  has  taken 
a  number  of  actions  to  correct  many  of  the  problems  it  discusses,  and  that 
further  remedial  actions  are  underway  or  planned.  The  Commission's  investi- 
ations  of  preferential  referral  systems  in  several  agencies  in  1973  and  1974 
signaled  important  changes  and  reforms.  The  improper  referral  systems  were 
abolished,  the  agencies  were  required  to  take  a  number  of  corrective  actions, 
and  the  Commission  took  a  number  of  regulatory  and  other  administrative 
actions  to  assure  the  proper  application  of  merit  principles.  An  important 
result  has  been  to  create  a  renewed  appreciation,  throughout  the  Federal 
service,  of  the  necessity  to  adhere  to  merit  system  requirements. 

The  findings  of  the  Review  Team  should  be  considered  in  this  light  as 
well  as  in  the  perspective  indicated  in  the  report:  "that  the  instances  of 
deviation  from  merit  priniciples  be  viewed  in  the  context  of  millions  of 
inquiries  and  applications  processed  and  names  certified  to  agencies  each 
year  by  the  Commission  examining  offices,  and  the  hundreds  of  thousands  of 
appointments  made  each  year  within  the  competitive  civil  service  —  the  vast 
majority  of  which  take  place  well  within  the  parameters  of  public  policy, 
and  within  the  spirit  as  well  as  the  letter  of  the  law." 

The  report  includes  a  number  of  recommendations.  We  will  be  giving 
them  and  the  report  more  thorough  consideration  in  the  weeks  ahead.  Some 
of  the  recommendations  are  now  being  implemented.  The  others  are  being  con- 
sidered and  the  decisions  will  be  made  as  soon  as  possible. 


UN'TED  STATES  CIVIL  SERVICE  COMMISSION 
WASHINGTON.    D.C.      20415 

May  7,   1976 


The  Commission 

Thru:  Executive  Director 


Dear  Commissioners: 


Attached  for  the  Commission's  review  and  consideration  is  the  report  of 
the  recently  completed  inquiry  by  the  Merit  Staffing  Review  Team.  This 
special  inquiry  into  the  Commission's  examining  and  staffing  procedures 
and  related  internal  practices  was  recommended  by  the  Executive  Director 
and  authorized  by  the  Commission  on  October  20,  1975. 

The  report  describes  certain  inadequacies  in  the  operation  of  the 
Commission's  examining  and  enforcement  programs  and  the  inappropriate 
involvement  of  Commission  officials  or  employees  in  a  variety  of 
individual  actions.  These  have  resulted  in  some  erosion  of  public 
confidence  in  the  agency  and  some  loss  of  credibility  in  the  merit 
staffing  system. 

The  report  provides  information,  insights  and  recommendations  which  we 
believe  can  lead  to  desirable  policy  and  operational  changes  beyond 
those  already  made  or  planned  by  the  Commission. 

Chapter  VI,  "Concluding  Comments",  closes  with  our  hope  that  the  report 
will  help  bring  about  throughout  the  Federal  service  a  collective  and 
constructive  rededication  to  the  concept  of  merit  staffing. 

I  am  most  appreciative  to  the  Commission  and  to  the  Executive  Director 
for  having  given  me  the  unique  opportunity  to  direct  the  efforts  of  the 
Merit  Staffing  Review  Team  and  for  having  provided  the  unqualified 
support  and  independence  of  action  needed  by  the  team  to  complete  a 
most  difficult  assignment  in  a  creditable  manner. 

Respectfully, 

Milton  I.  Sharon,  Director 
Merit  Staffing  Review  Team 
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Chapter  I  -  INTRODUCTION 
Discovery  of  Merit  System  Abuses 


In  the  summer  of  1973,  the  Civil  Service  Commission  began  an 
inquiry  into  the  personnel  management  practices  at  the  General 
Services  Administration  in  Washington,  D.C.  ,  which  revealed 
widespread  and  systematic  abuses  of  the  civil  service  appointment 
system.   This  inquiry,  as  well  as  subsequent  investigations  at  the 
Department  of  Housing  and  Urban  Development  and  the  Small  Business 
Administration,  disclosed  the  existence  of  politically-oriented 
employment  practices  intended  to  bypass  and  evade  merit  system 
requirements.   While  attempts  at  subverting  merit  principles  were 
not  unprecedented  in  the  history  of  the  Federal  service,  the 
practices  uncovered  by  these  Commission  investigations  were 
distinguished  by  the  degree  to  which  they  were  organized  and 
systematized  —  and  by  the  extent  to  which  they  were  successful  in 
evading  merit  system  requirements. 

Moving  to  put  an  end  to  what  it  saw  as  a  frontal  assault  on 
the  civil  service  merit  system,  the  Commission  brought  about  the 
prompt  dismantling  of  the  so-called  "special  referral  units"  and 
ordered  the  prompt  cessation  of  other  personnel  practices  contrary 
to  civil  service  requirements.   The  Commission  ordered  the 
termination  of  illegal  appointments  and  corrective  action  to  bring 
other  personnel  practices  into  conformance  with  merit  procedures. 

But  the  Commission  did  not  stop  with  case  and  system  correction, 
alone.   In  January,  March,  and  August  1974,  in  a  move  unprecedented 
in  the  Civil  Service  Commission's  more  than  ninety-year  history, 
the  Commission's  Executive  Director  issued  letters  of  charges  to 
nineteen  officials  of  the  three  agencies,  stating  his  intention 
to  recommend  that  the  Civil  Service  Commission  take  disciplinary 
action  against  them  for  having  violated  merit  system  requirements. 
The  proposed  disciplinary  action  included  removal  from  the  Federal 
service  in  seven  cases,  and  suspensions  without  pay  varying  in 
length  from  30  days  to  90  days  in  the  other  twelve. 

The  Commission  had  never  established  specific  procedures  for 
bringing  action  against  agency  officials  held  to  be  responsible  for 
merit  system  violations.   It  was  necessary,  therefore,  to  develop 
procedures  for  the  purpose.   To  satisfy  due  process  requirements, 
the  procedures  which  were  adopted  provided  for  a  record  to  be 
developed  and  considered  by  an  Administrative  Law  Judge  under  formal 
administrative  procedures,  prior  to  a  final  decision  by  the  Civil 
Service  Commissioners. 


The  Administrative  Law  Judge's  decision  in  the  first  of  the 
cases,  however,  issued  on  May  9,  1975,  was  to  dismiss  the  charges 
on  the  grounds  that  the  Civil  Service  Rule  relied  upon  as  the  basis 
for  imposing  discipline  did  not  apply  to  the  official  who  had  been 
charged  with  its  violation.   This  decision  was  appealed  by  the 
Executive  Director  to  the  Appeals  Review  Board,  but  without  success. 
On  October  10,  1975,  the  Appeals  Review  Board  upheld  the  Administrative 
Law  Judge's  interpretation  of  the  Rule. 

The  second  case  produced  the  same  result.   The  Administrative 
Law  Judge  dismissed  the  charges.   The  Executive  Director  again 
appealed  to  the  Appeals  Review  Board.   Before  the  Appeals  Review 
Board  decision  was  reached,  however,  the  appeal  was  withdrawn. 
Simultaneously,  on  November  6,  1975,  in  a  move  that  came  as  a 
surprise  to  many,  the  Commission  announced  that  it  was  withdrawing 
all  charges  in  the  remaining  cases.   The  construction  placed  by  the 
Administrative  Law  Judge  and  the  Appeals  Review  Board  on  the 
Civil  Service  Rule  relied  upon  by  the  Commission  in  bringing  the 
charges  had  convinced  the  Commission  that  the  charges  could  not 
successfully  be  pressed.  Altogether,  almost  two  years  had  elapsed 
between  the  filing  of  the  first  charges  and  the  decision  to  withdraw  them. 

Counterclaims  and  Allegations 

It  was  expected  that  the  officials  who  had  been  charged  with 
merit  system  violations,  as  well  as  their  employing  agencies,  would 
put  forth  arguments  in  their  own  defense.  What  the  Commission 
did  not  forsee,  however,  was  the  nature  of  some  of  these  defenses. 
In  addition  to  the  predictable  legal  arguments,  the  Commission  found 
itself  faced  with  allegations  by  the  charged  individuals  and  agencies 
that  Commission  officials  themselves  had  participated  in,  or  had 
knowingly  permitted,  practices  of  the  kind  the  Commission  was  now 
condemning. 

It  was  alleged  that  the  Civil  Service  Commissioners 
had  themselves  engaged  in  the  practice  of  making 
personal  referrals  of  applicants  for  employment  to 
Federal  agencies,  and  that  such  referrals  had 
resulted  in,  or  had  sought  for  those  referred, 
preferential  treatment  not  in  accord  with  merit 
principles. 

-  It  was  alleged  that  the  Civil  Service  Commission 
had  operated  within  its  own  organization  a  special 
referral  unit  which  performed  essentially  the  same 
specialized  placement  functions  the  Commission  had 
found  objectionable  in  other  agencies.   The  Commission 
could  not,  the  respondents  argued,  hold  agency  officials 
culpable  for  activities  or  functions  which  were  paralleled 
by  the  Commission's  own  organizational  structure  and 
internal  procedures. 


It  was  alleged  that  high-ranking  officials  of  the 
Commission  had  had  prior  knowledge  that  politically- 
oriented  employment  systems  were  in  operation  and  had  done 
nothing  to  stop  them.   By  its  inaction,  the  argument  ran, 
the  Commission  had  implicitly  condoned  such  practices,  and 
it  would  be  hypocritical  for  the  Commission  to  penalize 
others  for  conduct  it  had  itself  knowingly  permitted. 

In  support  of  their  allegations,  several  of  the  charged  agency 
officials  sought  access  by  available  legal  process  to  records 
possessed  by  the  Civil  Service  Commission.   Favorable  action  on 
that  discovery  motion  produced  records  which  revealed  that  the  three 
Commissioners  personally  had  made  a  total  of  35  employment  referrals 
to  Federal  agencies.   Those  referrals,  as  well  as  other  aspects  of 
Civil  Service  Commission  operations,  were  explored  in  hearings  before 
the  House  Post  Office  and  Civil  Service  Committee  in  March  and  April 
1975. 

One  of  the  charged  agency  officials,  as  part  of  his  defense, 
demanded  a  deposition  from  a  high-ranking  Commission  employee  on 
his  role  in  special  referral  and  placement  activities .   The  sworn 
statement,  given  on  September  25,  1975,  was  widely  interpreted  as 
being  a  concession  by  the  employee  that  he  had  provided  preferential 
treatment  to  certain  applicants  as  part  of  his  officially  assigned 
duties,  and  that  he  personally  had  arranged  "MUST"  placements  on 
behalf  of  the  Commissioners.   The  deposition  was  also  interpreted 
as  suggesting  that  pertinent  records  had  been  destroyed  in  order  to 
conceal  such  activities. 

Demands  for  Review  of  Commission  Activities 

Sentiment  for  an  in-depth  review  of  the  Commission's  own 
examining  practices  and  operations  had  begun  building  soon  after 
release  of  the  first  of  the  Commission's  reports  on  the  existence  of 
agency  special  referral  units.   Inasmuch  as  the  personnel  selections 
cited  by  the  Commission  as  improper  on  grounds  of  favoritism  and 
preferential  treatment  had  been  made,  in  many  instances,  from  lists 
of  eligibles  issued  by  the  Commission  itself,  several  questions  were 
raised:   If  the  competitive  examining  system  had  been  operating  properly, 
how  could  individuals  who  had  been  appointed  illegally  have  been 
referred  by  the  Commission  for  employment  in  the  first  place?  Why 
had  the  examining  system  not  prevented  this  from  happening?  Where 
had  it  failed? 

In  response  to  these  questions,  the  Commission  undertook  a 
number  of  initiatives,  relating  not  only  to  the  specific  cases  at 
issue  but  to  the  merit  system  in  general  and  to  the  maintenance 
of  its  integrity.   Most  of  these  initiatives  were  directed  at 
dealing  with  agency  personnel  practices.   The  allegations  and 


countercharges  from,  and  information  about,  Commission  activities,  as 
revealed  in  the  course  of  the  administrative  proceedings  against  the 
agency  officials  charged  with  merit  system  violations,  attracted 
the  attention  of  the  press,  and  raised  significant  concerns  about 
the  Commission's  own  examining  and  staffing  practices.   The 
Executive  Director  became  convinced  that  other  steps  had  to  be 
taken  to  ascertain  the  complete  facts  about  those  practices.   Acting 
on  the  Executive  Director's  October  20,  1975,  recommendation,  the 
three  Commissioners  approved  the  establishment  of  an  inquiry  team, 
and  assured  it  of  their  unqualified  support.   The  launching  of  a  staff 
inquiry  was  announced  to  the  public  on  October  21,  three  weeks  before 
announcement  of  the  decision  to  drop  charges  in  the  cases  still 
pending. 

The  Merit  Staffing  Review  Team 

The  first  step  in  the  formation  of  the  inquiry  team  was  the 
appointment  of  its  Director,  a  former  Civil  Service  Commission 
Regional  Director  who  had  recently  retired  after  32  years  of  service 
in  central  and  field  office  assignments.   The  Director  in  turn 
assembled  the  team  which  would  conduct  the  inquiry  under  his 
direction.   Initially,  seven  team  members  were  assigned,  all  career 
employees  —  six  from  the  Civil  Service  Commission,  and  one  from  the 
Department  of  the  Army  who  was  made  available  at  the  Commission's 
request.   Two  of  the  six  Commission  employees  were  drawn  from 
regional  offices,  the  other  four  from  the  central  office.   These 
seven  were  later  supplemented  by  three  additional  staff  members 
from  the  Commission's  central  office.   While  the  ten  team  members 
brought  specialized  backgrounds  and  experience  to  the  work  of  the 
team,  all  performed  in  essentially  the  same  manner,  as  investigators 
and  fact-finders.   Team  members  chose  to  call  themselves  the  "Merit 
Staffing  Review  Team." 

The  full  membership  of  the  Merit  Staffing  Review  Team  is  as 
follows: 

Milton  I.  Sharon,  Director 
(Formerly  Regional  Director,  Philadelphia  Region, 
U.S.  Civil  Service  Commission) 


Dorothy  Ellen  Bauer 
Bureau  of  Personnel  Management 
Evaluation 


John  L.  Kill  Kelley 
Bureau  of  Personnel  Management 
Evaluation 


Jan  K.  Bohr en 
Seattle  Region 


Ronald  L.  McFall 
Philadelphia  Region 


Donald  G.  Brauer 
Bureau  of  Policies  and 
Standards 


John  W.  Murtha 
Bureau  of  Policies  and 
Standards 


Lynn  R.  Collins 

Office  of  the  General  Counsel 

Larry  E.  Holloway 

DCSPER  Field  Office,  Baltimore 

Department  of  the  Army 


Harvey  P.  Rehn 
Bureau  of  Training 

Barry  E.  Shapiro 
Bureau  of  Policies  and 
Standards 


Es telle  Cantwell,  Team  Secretary 

Clerical  Support.   In  addition  to  services  of  the  Team  Secretary, 
typing  and  transcription  assistance  was  provided  by  a  number  of 
staff  members  who  were  loaned  to  the  Team  for  periods  of  two  weeks 
or  more.   We  also  wish  to  acknowledge  the  assistance  of  Saundra 
Gosche,  Bureau  of  Policies  and  Standards,  who  typed  the  final 
manuscript  of  this  report. 


Jacqueline  DiPippa 

Wilkes  Barre  Transcription  Center 

Elsie  Harris 

Bureau  of  Personnel  Management 
Evaluation 

Gloria  Hyman 

Bureau  of  Personnel  Investigations 

Debbie  Knorr 

Wilkes  Barre  Transcription  Center 


Vickii  Manning 

Bureau  of  Retirement,  Insurance, 
and  Occupational  Health 

Mary  Meeker 

Bureau  of  Management  Services 

Lois  Plummer 

Bureau  of  Retirement,  Insurance, 
and  Occupational  Health 


Chapter  II  -  PURPOSE,  SCOPE,  AND  METHOD  OF  INQUIRY 
The  Mandate  to  the  Merit  Staffing  Review  Team 


On  October  20,  1975,  the  Executive  Director  recommended  that 
the  Commission  authorize  and  direct  the  organization  of  a  special 
staff  team  to  inquire  into  the  Commission's  own  recruiting,  examining, 
and  selection  practices  that  may  have  resulted  in  or  tended  to  bring 
about  preferential  treatment  to  favored  candidates  for  employment. 
The  Executive  Director  more  specifically  outlined  the  key  questions 
to  be  answered  by  the  inquiry  team  as  follows : 

-  Could  Civil  Service  Commission  policies,  procedures,  and 
practices  have  been  interpreted  as  allowing  or  fostering 
preferential  treatment  in  examining  or  staffing? 

-  Had  Commission  personnel  participated  in  actions  designed 

to  provide  or  foster  preferential  treatment  or  which  otherwise 
affected  adversely  the  operation  of  the  merit  system? 

If  there  had  been  such  participation  by  Commission  personnel, 
what  was  its  extent,  nature,  and  form?   Is  it  continuing? 

-  What  were  the  perceptions  of  Commission  personnel  as  to  what 
practices  were  permitted  and  what  prohibited? 

-  What  changes  in  Commission  policies,  procedures,  and 
practices  are  necessary  to  assure  correction  of  the 
problems  identified? 

At  the  very  outset,  it  was  obvious  that  the  team  was  not 
expected  to  review  all  Commission  programs  which  were  in  any  way 
related  to  the  totality  of  Federal  staffing,  nor  indeed  would 
all  such  aspects  of  Commission  activity  have  been  relevant  to  the 
purpose  of  our  inquiry.   Keeping  in  mind  our  staff  size  and  desired 
time  limitations,  the  Merit  Staffing  Review  Team  had  to  determine 
what  specific  program  areas  were  most  relevant  to  the  purpose  of 
the  inquiry  and  what  specific  issues  and  allegations  needed  to  be 
addressed. 

In  the  first  place,  it  was  clear  that  we  were  mandated  to  review 
the  activities  and  practices  of  Civi 1  Service  Commission  officials 
and  employees.   Staffing  activities  of  agency  officials,  White 
House  staff,  Congressional  Members  and  staff,  and  others,  except  as 
they  directly  involved  action  by,  or  participation  of,  Commission 
employees,  would  not  be  reviewed,  and  those  activities  are  not 
discussed  in  this  report.   In  the  second  place,  as  the  title  we 


chose  for  ourselves  indicates,  we  were  reviewing  Commission 
activities  directly  related  to  the  administration  of  the  competitive 
merit  system.   We  were  not  concerned  with  the  staffing  of  positions 
excepted  from  the  competitive  civil  service.   As  the  Team  Director 
stated  in  a  press  release  issued  shortly  after  his  appointment, 
we  were  "interested  in  looking  into  any  behavior  or  practices  by 
Commission  personnel  that  may  have  resulted  in,  or  appear  to  result 
in,  preferential  treatment  to  favored  candidates  for  career 
employment"  (emphasis  supplied) . 

Although  practices  in  the  recruiting  and  examining  programs  — 
the  basic  Commission  functions  involved  in  the  administration  of  the 
competitive  merit  system  —  were  the  starting  points  for  our  inquiry, 
a  directly  related  concern  was  the  Commission's  enforcement  of  the 
merit  system  standards  it  professes  and  the  policies  it  promulgates. 
The  questions  of  how  and  why  the  merit  system  violations  uncovered 
by  the  Commission's  investigations  could  have  occurred  on  so  large 
an  organized  scale  are  inextricably  related  to  the  questions  of  how 
the  Commission  evaluates  and  enforces  observance  of  merit  system 
requirements  and  why  such  enforcement  apparently  failed. 

Our  review  involved  us  in  both  system  and  case  analyses.   We 
wanted  to  find  out  why  the  competitive  examining  system  had  not 
operated  to  prevent  the  appointment  of  individuals  cited  in  the 
Commission's  investigation  reports  as  having  been  employed  on  the 
basis  of  political  sponsorship  rather  than  merit  and  fitness.   If 
there  were  policies,  procedures,  or  practices  which  abetted  improper 
personnel  selections  or  invited  abuse,  we  wanted  to  identify 
them  and  document  the  way  in  which  they  operated.   We  set  out  to 
determine  the  truth  of  the  allegations  of  Commission  complicity 
in  merit  system  abuses.   If  merit  principles  had  in  fact  been 
compromised  within  the  Civil  Service  Commission  itself,  we  wanted 
to  track  down  the  particulars. 

Scope  of  Inquiry 

The  Federal  Government's  recruiting  and  examining  program 
involves  thousands  of  individual  transactions  each  day,  and  requires 
numerous  judgments  by  a  variety  of  persons  involved  in  the  process. 
Within  the  Commission,  day-to-day  staffing  operations  are  concentrated 
in  the  Bureau  of  Recruiting  and  Examining  and  the  Bureau  of  Executive 
Manpower  at  the  Washington  level,  and  in  ten  regional  offices  and 
64  area  offices  in  the  field.   Within  the  area  office  network  are 
110  Job  Information  Centers.   Approximately  2000  full-time  and 
1100  part-time  Commission  employees  are  principally  engaged  in 
recruiting  and  examining  activities.   In  total  in  a  typical  year, 
personnel  in  these  various  Commission  offices: 

Respond  to  nearly  11  million  inquiries  about  Federal 
employment. 


-  Process  almost  two  million  individual  applications  for 
employment  in  competitive  positions. 

-  Refer  the  names  of  1.3  million  persons  to  Federal  agencies 
for  employment  consideration  from  lists  of  eligibles. 

-  Authorize  approximately  200,000  new  appointments  in  the 
Federal  service. 

The  sheer  volume  and  extensive  geographic  dispersion  of  the 
Commission's  recruiting  and  examining  activities  militated  against 
the  Team  reviewing  even  a  small  proportion  of  all  the  individual 
actions  in  a  given  year,  let  alone  the  actions  of  the  entire  period 
covered  by  our  inquiry.   Nor  did  we  believe  that  such  an  approach 
was  either  necessary  or  desirable.   For  in  the  vast  majority  of 
cases,  we  were  convinced,  the  system  operated  properly  without 
the  suggestion  of  any  impropriety  whatsoever. 

Thus,  our  concern  was  not  with  instances  of  effective  program 
implementation,  but  rather  with  instances  of  system  weakness  or 
failure.   Significant  attention  was  given  to  individual  case  actions 
which  were  illustrative  of  the  systemic  problems  or  the  individual 
practices  or  behavior  which  were  thought  to  represent  merit  system 
abuse. 

Consequently,  except  as  may  be  needed  to  establish  frames 
of  reference,  our  report  does  not  describe,  and  should  not  be 
interpreted  as  intending  to  describe,  examining  and  staffing 
activities  in  their  totality. 

While  there  were  no  chronological  limits  placed  on  our  review, 
we  focused  on  the  period  1969-1973,  the  period  covered  by  the 
allegations  of  Commission  improprieties  which  grew  out  of  the 
investigations  at  the  General  Services  Administration  (GSA) ,  the 
Department  of  Housing  and  Urban  Development  (HUD) ,  and  the  Small 
Business  Administration  (SBA) .   In  some  cases  our  review  took 
us  back  to  before  1969  and  forward  to  1975. 

Sources  of  Information 

In  recommending  a  self-inquiry,  the  Executive  Director  reminded 
the  Commissioners  that  "The  Commission's  self-inquiry  can  have  value 
and  credibility  only  if  it  is  clear  from  the  outset  that  there  will 
be  absolutely  no  strings  attached  to  the  team's  authority  and 
independence  to  seek  out  whatever  information  it  considers  pertinent; 
to  interrogate  under  oath  any  official  or  employee  and  to  report  its 
findings  and  recommendations  candidly."  The  Merit  Staffing  Review 
Team  took  the  "no  strings  attached"  stipulation  literally.  We 
determined  what  information  we  needed  and  sought  direct  access 


to  it,  having  established  in  advance  that  we  would  not  necessarily 
proceed  through  regular  administrative  or  supervisory  channels. 

The  Merit  Staffing  Review  Team  began  its  inquiry  with  a  great 
deal  of  information  compiled  by  others,  much  of  it  already  on  the 
public  record.   The  Team  had  access  to  the  reports  of  the  Civil 
Service  Commission's  special  investigations  at  GSA,  HUD,  and  SBA; 
the  investigative  hearings  conducted  by  the  House  Post  Office  and 
Civil  Service  Committee;  and  the  materials  collected  or  presented 
during  the  administrative  proceedings  against  agency  officials 
charged  with  merit  system  violations.   Also  available  were  numerous 
press  clippings  reporting  a  variety  of  allegations  about  merit 
system  improprieties.   This  material  provided  a  basic  and  essential 
starting  point  for  our  inquiry. 

Certain  individuals  were  known  to  have  information  about  pertinent 
activities,  and  interviews  provided  us  with  further  leads  about 
possibly  improper  activities.   In  addition,  we  sought  to  review, 
on  a  sizable  sample  basis,  a  cross-section  of  the  available 
documentary  materials  —  correspondence  files  of  key  Commission 
officials,  for  example.   This  sampling  approach  was  intended  simply 
as  a  means  of  access  to  a  vast  quantity  of  material  in  an  effort 
to  determine  the  validity  of  the  general  allegations  of  impropriety 
on  the  part  of  Commission  officials  and  employees.   The  sampling 
was  not  done  on  any  statistically  representative  basis,  and  thus 
the  findings  should  not  be  extrapolated  to  the  total  mass  of 
available  materials.   We  intend  by  this  approach  neither  to 
minimize  nor  to  inflate  the  significance  of  the  questionable 
actions  uncovered  by  our  review. 

As  the  inquiry  got  underway,  two  Employee  Letters  were  issued 
to  all  Commission  employees.   The  first,  from  the  Executive  Director, 
announced  the  formation,  purpose,  and  membership  of  the  Merit 
Staffing  Review  Team;  urged  all  employees  to  provide  full  and 
candid  answers  to  questions  raised  by  Team  members  about  Commission 
operations,  both  past  and  present;  and  asked  employees  to  volunteer 
any  information  which  they  believed  should  be  brought  to  the  Team's 
attention.   The  letter  emphasized  that  the  Team  had  been  given  full 
authority  and  independence  to  seek  out  and  obtain  what  information 
it  considered  pertinent,  to  interview  any  Commission  employee  or 
official,  to  take  affidavits,  and  to  report  its  findings  and 
recommendations  candidly. 

A  second  Employee  Letter,  issued  over  the  signature  of  the  Team 
Director,  also  invited  employees  to  submit  pertinent  information  to 
the  Team,  with  the  assurance  that  confidentiality  would  be  maintained. 
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Contacts  were  initiated  by  the  Team  with  individuals  who  had 
made  statements  on  matters  relevant  to  our  inquiry  or  who  were  known 
to  have  pertinent  information.   Contact  was  also  made  with  staff 
members  of  the  House  Post  Office  and  Civil  Service  Committee  and 
the  General  Accounting  Office  to  solicit  whatever  information  they 
thought  would  be  helpful  to  our  objectives. 

Interviews  provided  us  with  further  leads  about  possibly 
improper  activities.   We  interviewed  nearly  200  persons,  including 
both  present  and  former  Civil  Service  Commission  employees  and 
present  and  former  employees  of  other  Federal  agencies .   Members 
of  the  Team  traveled  to  three  Commission  regions  to  meet  with 
persons  who  might  have  useful  information.   Input  was  sought  from 
individuals  at  all  levels  of  responsibility:   individual  workers, 
supervisors,  and  managers.   Group  interview/discussion  sessions 
were  held  with  the  Directors  of  Personnel  and  the  Chiefs  of 
Employment  or  Staffing  of  a  number  of  Federal  agencies. 

For  the  most  part,  the  response  to  these  personal  contacts 
was  cooperative,  and  individuals  spoke  freely  and  provided  us  with 
ready  access  to  records,  files,  working  notes,  and  the  like. 

In  addition  to  interviews  and  other  personal  contacts,  we 
relied  heavily  on  documentary  materials.   In  some  instances,  complete 
file  materials  going  back  a  number  of  years  were  readily  available. 
In  other  cases,  pertinent  files  and  records  were  no  longer  available. 
For  example,  in  September  1973,  the  Bureau  of  Recruiting  and  Examining 
adopted  a  revised  schedule  of  records  disposal  which  shortened  from 
five  years  to  two  the  retention  period  for  certain  records  relating 
to  the  certification  of  eligibles. 

We  were  chagrined  to  learn  that  disposal  of  these  key  records 
had  been  accelerated.   The  practical  effect  of  this  was  that  when 
the  Team  began  its  work  in  November  1975,  the  working  records  on 
certificates  of  eligibles  issued  prior  to  1972  had  been  destroyed. 
This  meant  that  the  circumstances  leading  to  the  issuance  of  a 
certificate  of  eligibles  prior  to  that  year  —  the  agency  request, 
the  special  factors  against  which  eligibles  were  screened,  working 
papers  showing  how  candidates  were  ranked,  who  did  the  ranking,  etc.  — 
could  not  be  determined.   In  the  absence  of  such  record  information, 
the  Team  was  forced  to  abandon  some  lines  of  inquiry  which  we 
believe  might  have  been  productive. 

We  were  particularly  disturbed  about  the  records  disposal  decision 
because  of  its  timing.   The  accelerated  disposal  schedule  was  adopted 
in  September  1973,  the  same  month  that  the  report  of  the  Commission's 
investigation  of  merit  system  violations  at  the  General  Services 
Administration  was  released.  We  found  no  evidence  that  these 
certification  records  were  disposed  of  in  anticipation  of  the 
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publication  of  that  report.   Rather,  the  evidence  leads  us  to  the 
rather  startling  conclusion  that  the  Bureau  of  Recruiting  and 
Examining  was  almost  completely  in  the  dark  about  what  was  being 
found  at  the  General  Services  Administration  and  about  the 
possible  implications  of  those  findings  for  the  Bureau.   More  will 
be  said  about  this  matter  in  a  subsequent  chapter  of  this  report. 


Chapter  III  -  EXAMINING  AND  STAFFING  PRACTICES 


Introduction 


Any  examining  program  as  broad  as  that  of  the  Federal  Government's 
involving  as  it  does  so  many  people  and  so  many  subjective  judgments, 
assumes  for  its  credible  functioning  a  high  level  of  honesty  and 
integrity  on  the  parts  of  the  persons  involved  in  the  process,  and  a 
willingness  to  observe,  for  their  own  sakes,  both  the  letter  and  the 
spirit  of  the  merit  system.   Such  an  assumption,  however,  must  be 
buttressed  and  supported  by  a  well-conceived  system  of  techniques, 
procedures,  and  checks  and  balances.   This  chapter  treates  some  of  the 
significant  techniques  and  procedures  of  the  Commission's  examining 
program,  with  particular  reference  to  behavior  under  these  procedures 
during  the  period  under  review,  and  describes  some  of  the  significant 
weaknesses  —  conceptual,  technical,  procedural,  and  organizational  — 
of  this  program.   These  weaknesses  are  not  in  themselves  abuses  of  the 
merit  principle;  they  are,  rather,  soft  spots  in  a  process  which 
can  be  exploited  to  produce  results  which  are  not  in  accord  with 
the  purpose  of  a  merit  staffing  system,  and  which  foster  an  atmosphere 
in  which  specific  practices  or  actions,  objectively  recognizable  as 
abusive,  can  be  tolerated,  rationalized,  legitimated,  or  merely 
shrugged  off. 

This  chapter  also  describes  specific  instances  of  questionable  or 
improper  actions  by  Civil  Service  Commission  officials  and  employees 
in  examining  and  staffing  processes. 

In  reviewing  and  analyzing  material  and  selecting  cases  for  pre- 
sentation in  this  report,  we  have  not  operated  on  any  statistically 
representative  basis.   Our  inquiry,  by  definition,  directed  us  toward 
instances  of  improprieties  in  the  operation  of  the  merit  system,  not 
toward  instances  in  which  that  system  operated  smoothly  and  properly. 
The  cases  presented  here,  therefore,  are  not  statistically  repre- 
sentative of  the  entire  examining  program.   We  wish  neither  to  minimize 
the  significance  of  the  cases  reported  here,  nor  to  imply  that 
extrapolation  from  them  to  examining  and  staffing  processes  generally 
would  be  valid. 

Many  more  cases  than  are  presented  here  which  raised  questions 
about  Commission  participation  in  deviations  from  merit  principles 
came  to  the  attention  of  the  Merit  Staffing  Review  Team.   The  cases 
treated  in  this  chapter  are  those  which,  in  our  opinion,  make  some 
significant  point  about  the  operation  of  the  merit  system  during  the 
period  under  review,  and  which  stand  on  a  sufficiently  complete 
documentary  base  to  support  the  conclusions  stated.   We  have  tried  to 
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report  only  events,  not  recollections  about  those  events  several  years 
later,  recollections  which  are  based  on  fallible  and  sometimes  self- 
serving  memories.   Our  judgments  are  those  of  an  evaluative  as  much 
as  an  investigative  body,  and  are  about  behavior,  not  motivation. 
As  stated  publicly  at  the  outset  of  our  inquiry,  we  did  not  see  our 
role  as  that  of  a  tribunal  sitting  in  judgment  of  particular 
individuals  to  determine  their  innocence  or  guilt  of  alleged 
improprieties.   Facts  will  always  be  open  to  a  variety  of 
interpretations,  but  in  our  selection  of  cases  for  presentation  we 
have  tried  to  minimize  possible  debate  about  the  accuracy  of  the 
facts  themselves. 

It  is  not  the  purpose  of  this  chapter  to  declare  wanting  an 
entire  examining  program  or,  against  a  background  of  conceptual, 
procedural,  and  technical  weaknesses,  to  attempt  to  justify  the 
specific  deviations  from  merit  rules  and  principles  that  are 
discussed.   Rather,  our  purpose  is  to  provide  some  understanding  of  a 
necessarily  complex  and  judgmental  process  which  is  subject  to  the 
various  and  often  conflicting  pressures  of  agency  demands,  public 
expectations,  political  interests,  and  high  workload,  which  are  the 
real  world  in  which  the  merit  system  operates. 
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Conclusions 


1)  The  principal  bioad-band  unassembled  examinations,  Mid-Level 
and  Senior  Level,  have  been  subject  to  manipulation  to  achieve 
objectives  which  are  not  in  accord  with  the  purposes  of  a  merit 
staffing  system.   In  particular: 

-  The  limitations  of  the  technology  for  analyzing  infor- 
mation on  positions  and  applicants,  and  for  using  this 
information  to  rate  and  rank  candidates,  have  permitted 
wide  variation  in  the  interpretation  of  available  guide- 
lines and  standards  in  individual  cases. 

-  The  limitations  of  the  technology  of  broad-band  unassembled 
examining,  as  well  as  its  judgmental  nature,  have  not  been 
counterbalanced  by  appropriate  procedural  checks,  such  as 
an  orderly  system  of  supervisory  and  quality  assurance 
reviews. 

2)  The  failure  to  observe  established  procedures  and  official 
lines  of  authority,  particularly  with  respect  to  the  activities  of  the 
Special  Assistant  to  the  Director  of  the  Bureau  of  Recruiting  and 
Examining,  has  minimized  the  accountability  of  the  examining  program. 

3)  The  absence  of  clearcut  standards  on  a  variety  of  examining 
and  staffing  matters  and/or  some  unwillingness  to  observe  or  enforce 
them  (for  example,  in  advanced  in-hiring  and  zone  certification)  has 
permitted  manipulation  of  examining  decisions  in  favor  of  specific 
individuals  or  agencies . 

4)  The  organization  of,  and  the  lack  of  effective  review  over, 
the  Examining  Review  Board,  has  permitted  that  body  to  place  an 
official  imprimatur  on  questionable  examining  decisions  made  in  the 
interest  of  specific  individuals  or  agencies. 

5)  During  the  period  under  review,  officials  of  the  Civil  Service 
Commission  engaged  in  personal  referrals  and  positive  placement 
efforts  in  behalf  of  specific  individuals.   Although  no  improprieties 
may  have  been  intended  by  their  initiators,  such  efforts  sometimes 
produced  results  which  were  not  in  accord  with  merit  principles ,  and 
which  compromised  the  Commission's  role  as  impartial  administrator  of 
the  Federal  merit  system. 

6)  During  the  period  under  review,  officials  and  employees  of  the 
Civil  Service  Commission  took,  or  abetted  in  various  ways,  improper 

or  questionable  actions  in  connection  with  the  employment  of  specific 
individuals  in  competitive  civil  service  positions. 
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Characteristics  of  the  Examining  Program  which 
Invite  or  Permit  Manipulation 


Broad-Band  Unassembled  Examining 

Civil  Service  Commission  examinations  may  be  assembled  or 
unassembled,  broad-band  or  single  occupation.   Examinations  which 
are  single  occupation  or  assembled,  or  both,  generally  present  few 
problems  in  terms  of  test  scoring  or  rating,  and  hence  provide 
limited  opportunity  for  abuse.   (This  is  not  to  minimize  the 
problems  involved  in  the  initial  development  of  the  examination 
itself.)  As  the  Merit  Staffing  Review  Team  reviewed  individual 
cases  involving  Commission  examining  decisions,  it  became  clear  that 
the  principal  problem  areas  were  in  the  two  major  broad-band 
unassembled  examinations:   the  Mid-Level  Examination  (covering 
grades  GS-9/12)  and  the  Senior  Level  Examination  (GS-13/15) .   These 
examinations  cover  positions  involved  in  the  substantive  and  managerial 
work  of  many  Government  programs.   These  positions  are  simultaneously 
those  in  which  there  is  the  greatest  incentive  on  the  part  of  agencies 
to  manipulate  the  examining  process  to  a  desired  end,  and  in  which  the 
great  degree  of  subjectivity  in  examining  makes  such  manipulation 
possible. 

Unassembled  Rating.   The  term  "examination"  is  somewhat  misleading 
with  respect  to  Mid-Level  and  Senior  Level  examining.   There  is  no 
Mid-Level  or  Senior  Level  Examination  in  the  usual  sense  of  the  word. 
Unlike  the  Professional  and  Administrative  Careers  Examination  (PACE) , 
for  example,  in  which  all  applicants  take  a  standardized  written  test, 
a  separate  examination  is  devised  for  each  Mid-Level  and  Senior  Level 
position  for  which  an  agency  requests  certification.   A  numerical 
rating  or  score  is  not  assigned  to  an  application  until  it  is  con- 
sidered in  conjunction  with  a  specific  certification  request  from  an 
agency.   This  rating  technique  has  a  number  of  advantages.   Mid-Level 
and  Senior  Level  positions  tend  to  be  unique  rather  than  standardized, 
and  examining  can  be  tailored  to  the  needs  of  individual  positions 
rather  than  to  large  groups  of  (often  unrelated)  positions.   Examining 
can  be  for  evidence  of  necessary  specific  skills  or  demonstrated  ability/ 
experience,  rather  than  for  more  generalized  skills,  as  is  the  case  with 
career-entry  examining. 

There  are,  on  the  other  hand,  certain  weakenesses  associated  with 
unassembled  rating.   An  enormous  burden  is  placed  on  the  individual 
Examiner  to  make  and  justify  a  number  of  highly  judgmental  decisions 
for  which  information  and  guidelines  may  be  inadequate.   In  developing 
each  unique  "examination,"  called  a  rating  schedule,  the  Examiner 
must: 
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-  determine  the  kinds  of  knowledges,  skills,  and  abilities 
needed  to  perform  the  job; 

-  determine  the  relative  importance  of  the  various 
knowledges,  skills,  and  abilities  for  the  particular  job; 

-  separate  required  abilities  from  those  which  are  merely 
desirable; 

-  determine  which  of  the  knowledges,  skills,  and  abilities 
can  be  examined  for; 

-  determine  whether  the  eligible  candidates  possess  the 
required  and  desirable  abilities,  and  at  what  level  of 
quality;  and 

-  document  and  justify  the  job-relatedness  of  all  these 
decisions  in  accordance  with  a  welter  of  statutory, 
administrative,  and  judicial  requirements. 

In  effect,  the  individual  Examiner  is  asked  to  make,  in  a 
relatively  short  period  of  time,  all  the  analyses,  studies,  and 
decisions  about  a  single  job  which  for  "front-end-rated"  assembled 
examinations  such  as  PACE  are  made  about  a  whole  range  of  jobs  by 
teams  of  job  analysts,  psychologists,  and  statisticians  over  a 
period  of  months  or  even  years. 

Each  of  the  individual  determinations  and  decisions  made  by  an 
Examiner  can  spell  the  difference  between  whether  a  particular 
candidate  will  be  within  reach  for  appointment  from  a  certificate  or 
relegated  to  the  bottom  of  the  pile.   The  decision,  for  example,  to 
allow  an  agency  request  for  consideration  of  a  particular  selective 
factor  in  ranking  the  various  candidates  can  effectively  screen  out 
from  serious  consideration  a  number  of  otherwise  well-qualified 
eligibles.   The  reverse  situation,  in  which  a  selective  factor  is 
disallowed,  can  have  equally  marked  results.   (See  Case  III-M,  below.) 

In  the  course  of  the  transition  from  examining  by  agencies 
through  their  own  Boards  of  Civil  Service  Examiners  to  examining 
by  the  Commission,  the  Examiner  in  a  Commission  area  office  has 
worked  in  an  atmosphere  in  which  "responsiveness"  to  agency  requests 
has  been  the  watchword  of  the  process.   The  Examiner  must  simul- 
taneously observe  detailed  documentation  requirements,  attempt  to  be 
responsive  to  legitimate  agency  requests,  and  honor  the  injunction  to 
observe  merit  principles. 

In  order  for  the  Examiner  to  perform  effectively  under  these 
circumstances,  that  is,  identify  and  present  for  agency  consideration 
the  demonstrably  best-qualified  candidates,  he  needs  in-depth  knowledge 
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of  the  occupations  for  which  he  examines,  detailed  information  about 
the  position  involved  and  about  the  available  candiates ,  and  to  have 
available  a  suitable  technology  for  analyzing  this  information  and 
for  developing  and  using  an  appropriate  rating  schedule.   The  Merit 
Staffing  Review  Team  observes  that  for  the  period  covered  by  our 
inquiry,  Examiners  were  not  equipped  with  the  knowledge  or  tools  to 
meet  these  performance  demands  effectively. 

Many  Commission  Examiners  have  not  had  (and  do  not  now  have)  the 
kind  of  in-depth  occupational  knowledge  which  proper  discharge  of  their 
responsibilities  demands.   The  high  volume  of  examining  activity, 
particularly  in  the  Washington  Area  Office,  combined  with  tight 
timeliness  standards  has  virtually  precluded  (and  still  precludes) 
the  opportunity  to  gain  such  knowledge  in  any  systematic  way. 
Without  such  knowledge,  the  Examiner  has  not  been  in  a  position 
either  to  question  the  legitimacy  of  request  from  agencies  (for 
example,  that  a  particular  selective  factor  be  used  in  ranking 
candidates),  or  to  evaluate  the  applicability  of  candidates' 
experiences  and  backgrounds  to  the  position  involved. 

These  same  workload  and  timeliness  pressures  have  severely 
restricted  the  opportunity  for  the  Examiner  to  obtain  detailed 
information  about  the  specific  positions  for  which  he  examines. 
Information  on  candidates  for  the  position  has  been  no  more  readily 
obtainable.   For  the  entire  period  covered  by  the  Merit  Staffing  Review 
Team  inquiry,  the  information  on  which  individual  candidates  for  Mid- 
Level  and  Senior  Level  positions  were  rated  and  ranked  came  from  a 
single  source,  the  "Personal  Qualifications  Statement",  SF-171.   This 
document,  while  it  may  provide  enough  information  for  determining 
basic  eligibility  for  employment  at  a  given  grade  level,  is  totally 
inadequate  for  providing  the  kind  and  amount  of  information  needed 
for  assessing  the  relative  qualifications  for  a  specific  position 
of  an  often  large  number  of  individual  eligibles.   In  Case  III-K, 
detailed  below,  a  name- requested  candidate  was  certified  to  an  agency 
for  a  GS-15  position  on  the  basis  of  two  brief  sentences  describing 
24  years'  experience. 

The  SF-171  asks  applicants  to  describe  the  duties  of  the  jobs 
they  have  held,  along  with  a  statement  as  to  number  of  employees  (if 
any)  supervised.   Guidance  on  filling  out  these  experience  blocks  is 
virtually  nonexistent,  and  the  quality  of  the  resulting  information  is 
totally  dependent  on  an  applicant  who  usually  does  not  know  enough 
about  job  analysis,  examining,  etc.,  to  present  his/her  experience 
in  a  manner  which  is  usable  in  the  examining  process.   Name- requested 
candidates  (discussed  further,  below)  will  sometimes  have  been  coached 
on  how  to  prepare  the  experience  blocks  —  how  to  present  experiences, 
what  kinds  of  experiences  to  emphasize,  etc.  —  and  will  thereby  have 
an  advantage  over  other  candidates  who  have  submitted  only  very  general 
information. 
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Finally,  the  technology  of  examining  —  the  techniques  for 
analyzing  and  using  the  available  information  on  the  position  and 
the  candidates  —  has  been  inadequate  and  sometimes  nonexistent.   For 
most  administrative  and  managerial  jobs  —  the  key  jobs  covered  by 
the  Mid-Level  and  Senior  Level  Examinations  —  the  rating  techniques 
employed  today  are  the  same  techniques  that  have  been  used  for  more 
than  a  quarter  of  a  century. 

The  Commission  has  recognized  the  inadequacies  of  the  information 
on  which  examining  decisions  currently  are  made  and  of  the  techniques 
for  analyzing  and  using  this  information.   A  new  approach  to  Senior 
Level  examining  was  introduced  on  a  pilot  basis  in  June  1975. 
Examining  for  GS-15  positions  covered  by  the  Senior  Level  announcement 
is  now  centralized  in  an  Office  of  Senior  Level  Positions  in  the 
Bureau  of  Recruiting  and  Examining.  When  a  certification  request  is 
received  from,  an  agency,  the  Commission  works  with  the  agency  to 
develop  a  special  questionnaire,  based  upon  in-depth  analysis  of  the 
position  involved  and  identification  of  the  critical  skills  needed  for 
successful  job  performance.   The  questionnaire  is  furnished  to  eligibles 
on  the  register  who  meet  the  basic  and  selective  job  requirements,  as 
well  as  to  candidates  recruited  by  the  agency.   Upon  return  of  the 
questionnaires  to  the  Commission,  candidates  are  evaluated  and  ranked, 
and  a  certificate  issued. 

This  new  approach  to  Senior  Level  examining  appears  to  represent 
a  significant  forward  step.  Turnaround  time  is  approximately  eight 
weeks  at  present,  but  the  Office  Chief  hopes  to  get  this  down  to  about 
four  weeks.   Agencies  seem.  tQ  like  the  procedure  because  it  gives  them 
a  greater  opportunity  to  participate  in  the  examining  process  and 
greater  confidence  in  the  resulting  certifications.  At  present,  this 
procedure  is  restricted  to  GS-15  positions,  but  it  is  planned,  in  time, 
to  extend  it  to  GS-13  and  ^-14  positions  as  well, 

A  variety  of  forms  supplemental  to  the  SF-171  have  been  used  for 
a  number  of  examinations  for  several  years  —  for  example,  in  examining 
for  trades  and  labor  occupations.   The  Program  Development  Division 
of  the  Bureau  of  Recruiting  and  Examining  is  devoting  some  effort  to 
the  development  of  supplemental  qualifications  questionnaires  for 
other  occupations,  including  those  covered  by  the  Mid-Level  Announcement 
This  effort  is,  however,  slow,  and  does  not  appear  to  be  as  well 
coordinated  with  the  Personnel  Research  and  Development  Center  of  the 
Bureau  of  Policies  and  Standards  as  would  be  desirable.   Operations 
Memo  332-167  (May  16,  1975)  originally  set  a  target  date  of  July  1,  1975, 
for  completing  the  development  of  (1)  a  standardized  method  for  analyzing 
a  job,  and  (2)  a  standardized  method  for  preparing  supplemental 
qualifications  questionnaires,   This  target  was,  later  (OM  337-159, 
November  6,  1975)  pushed  back  to  January  30,  1976,  but  this  target  date 
too  has  not  been  met. 
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Resources  are  also  being  devoted  to  improving  the  rating  techniques 
available  to  the  Examiner.   A  handbook  on  the  "KSA  (Knowledges,  Skills, 
and  Abilities)  Method  —  A  Procedure  for  Job  Analysis  and  Rating 
Candidates  in  Deferred  Rating  Examinations"  was  issued  to  the  regions 
in  January  1976.   As  new  examining  techniques  are  developed  and 
Commission  Examiners  trained  in  their  use,  the  quality  of  the 
examining  process  should  improve. 

Name  Requests.   Both  the  agencies  and  the  Commission  recognize 
that  the  announcement  of  examinations  as  general  and  as  broad  in 
coverage  as  Mid-Level  and  Senior  Level  does  not  guarantee  that  the 
best-qualified  candiates  will  come  forth  to  compete.   Other,  more 
directed  recruiting  efforts  have  to  be  made  to  solicit  interest. 
The  Commission  recognizes  this  and  has  encouraged  agencies  to  carry 
out  their  own  comprehensive  and  sustained  recruiting  programs, 
particularly  for  the  key  occupations  which  lie  at  the  hearts  of  their 
substantive  programs. 

In  the  course  of  their  own  recruiting  efforts,  agencies  will 
identify  individuals  whom  they  believe  to  be  highly  qualified  for 
Federal  employment.   Requests  for  certification  will  often  be  accom- 
panied by  a  request  that  the  Commission  rate  and,  if  ranked  sufficiently 
high,  certify  a  particular  individual  to  the  agency.   In  effect,  the 
agency  will  have  made,  usually  in  good  faith  and  in  relation  to  what 
it  believes  are  reasonable  standards  of  merit  and  fitness,  its  own 
decision  about  the  relative  qualifications  of  this  candidate,  before 
the  competitive  examining  machinery  has  been  fully  engaged.   The 
commitment  of  the  agency  to  the  candidate,  in  terms  of  the  resources 
expended  in  the  recruiting  effort,  the  interest  and  expectations  of 
program  managers,  possibly  promises  to  the  candidate  himself, 
encourages  the  tailoring  of  position  descriptions  and  qualifications 
requirements  to  match  the  candidate's  own  background.   This  process 
at  the  very  worst  constitutes  noncompetitive  preselection;  at  the 
very  least,  it  gives  all  the  appearance  of  noncompetitive  preselection. 

The  practice  of  name  requests  is  perfectly  legitimate  when  adminis- 
tered in  accordance  with  merit  principles,  but  it  is  subject  to  abuse. 
Reliance  on  name  requests  can  operate  to  reduce,  if  not  eliminate, 
the  opportunity  for  the  public  to  compete  for  Federal  jobs.   Rather 
than  widespread  recruiting  efforts,  agencies  will  often  rely  merely 
on  word-of-mouth  —  the  "buddy"  or  "old  boy"  system,  an  approach 
which  has  been  shown  to  operate  against  the  concept  of  free  and  open 
competition,  equal  employment  opportunity,  and  other  merit  principles. 
Furthermore,  other  candidates  certified  along  with  a  name  request 
usually  do  not  receive  serious  consideration  for  the  position  involved. 
Because  of  the  practice  of  single  certification,  these  candidates 
are  effectively  removed  from  job  competition  during  the  time  the 
certificate  is  outstanding.   On  the  other  hand,  an  overextended 
recruiting  program  can  cause  unnecessary  delays  in  filling  vacancies 
and  is  wasteful  of  scarce  resources.  Recruiting  is  expensive. 
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The  Civil  Service  Commission  has  made  some  efforts  to  resolve 
this  problem.   Agencies  are  required  to  document  their  recruiting 
efforts  when  submitting  name  requests  for  Senior  Level  positions 
(CSC  Bulletin  332-22,  November  7,  1973).   A  quarterly  "Job  Opportunities 
Bulletin"  distributed  by  the  Commission  through  its  Job  Information 
Centers  provides  information  to  a  wide  public  on  Senior  Level  job 
opportunities. 

Under  Mid-Level  and  Senior  Level  examining,  agencies  can  tailor 
a  position  to  the  credentials  of  a  pre- identified  candidate.   Con- 
versely, a  name-requested  candidate  will  often  have  an  opportunity 
to  word  his  SF-171  to  emphasize  his  unique  qualifications  for  the 
specific  position,  and  may  even  be  coached  on  how  to  do  so  by  the 
agency,  an  opportunity  not  afforded  other  eligibles.   The  Civil 
Service  Commission  has  techniques  available  for  monitoring  these 
tailoring  efforts  (comparing  the  date  of  the  classification  of  the 
position  accompanying  the  name  request  with  the  date  of  the  request 
itself;  comparing  the  selective  factors,  which  now  must  be  justified 
in  detail  by  the  requesting  agency,  with  the  unique  credentials  of 
the  name-requested  candidate),  but  it  is  difficult  for  the  Commission 
Examiner  to  substitute  his  judgment  for  that  of  the  agency  with 
respect  to  the  need  for  a  particular  position,  the  duties  assigned  to 
it,  or  the  specialized  qualifications  needed  to  perform  the  work. 
During  most  of  the  period  since  World  War  II,  including  the  period 
under  review,  the  Commission  rarely  went  behind  the  stated  "needs  of 
management,"  and  in  fact  sometimes  advised  agencies  about  modifying 
position  descriptions  and  applications  so  as  to  ensure  certification 
of  name-requested  candidates.   (See,  for  example,  Case  III-M,  below.) 

In  the  aftermath  of  the  revelations  of  political  referral  systems 
operating  at  the  General  Services  Administration,  the  Department  of 
Housing  and  Urban  Development,  and  the  Small  Business  Administration, 
many  Civil  Service  Commission  Examiners  now  take  a  harder  look  at 
name  requests,  particularly  in  marginal  situations  or  cases  of  doubt. 
Where  previously  such  marginal  cases  were  resolved  in  favor  of  the 
agency's  name  request  —  in  an  effort  to  be  "responsive"  —  they  are 
now  often  regarded  with  suspicion.  Many  of  the  agencies  are  concerned 
about  what  they  perceive  as  a  change  in  the  Commission's  examining 
posture.  Many  of  the  agencies,  particularly  those  which  have  highly 
technical  programs,  believe  that  the  Commission's  approach  to  recruiting 
is  too  superficial  and  scatter-shot  to  produce  the  kinds  of  quality 
candidates  they  need.   Several  Chiefs  of  Staffing  from  Federal 
agencies  told  members  of  the  Merit  Staffing  Review  Team  that  their 
staffing  programs  simply  could  not  function  without  name  requests. 
In  recognition  of  this  problem,  the  Executive  Director  addressed  a 
memorandum  to  the  Regional  Directors  in  April  1975  in  which  he  wrote: 
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Our  overriding  goal  in  the  examining  process  is 
to  assist  agencies  in  locating  the  best-qualified 
candidates  to  fill  their  positions  —  whether 
these  candidates  are  already  on  our  registers  or 
are  recruited  by  the  agency. . . .   When  an  agency 
insists  that  a  name-requested  candidate  is  best 
qualified  but  is  not  within  reach  based  on 
requirements  initially  supplied  by  the  agency 
and  approved  by  the  examining  office,  then  it  is 
imperative  that  we  probe  hard  with  the  agency  to 
determine  the  basis  for  its  view. 

If,  upon  review,  the  agency  request  is  still  unsupportable,  the 
Commission  examining  office  must  be  able  to  document  and  justify  its 
denial.   On  the  other  hand,  the  dialogue  between  the  examiner  and  the 
agency  may  reveal  a  previously  unidentified  or  misunderstood  selective 
factor  which  could  affect  the  relative  ranking  of  candidates. 

Procedural  revisions  such  as  these  can  contribute  to  fairness 
to  all  in  the  evaluation  of  name  requests.   In  the  long  run,  however, 
fairness  in  the  examining  process  will  best  be  assured  not  by 
eliminating  the  practice  of  name  requests  altogether,  nor  by 
rigidly  observing  procedural  niceties,  nor  by  exhorting  examiners  to 
observe  high-minded  principles,  but  rather  by  developing  and  using 
effective  rating  techniques  and  procedures. 

Expert  Panels.  As  part  of  the  transition  from  agency  boards 
of  examiners  to  interagency  boards  (IABs)  and  finally  to  examining  by 
Commission  area  offices,  the  Commission  examining  office  (or  IAB) 
retained  the  practice  of  assembling  a  panel  of  so-called  subject-matter 
experts  to  evaluate  and  rank  candidates  for  a  specific  position.   Not 
infrequently,  panels  would  consist  of  persons  from  the  agency  in  which 
the  position  being  examined  for  was  located,  sometimes  even  persons 
in  a  direct  supervisory  line  over  the  position.   This  Commission 
procedure  abetted  preselection,  particularly  in  filling  Senior  Level 
positions  where  job  requirements  are  imprecise  and  the  available 
evidence  of  qualifications  of  candidates  inadequate.   (See  Case  III-E, 
below.) 

Commission  policy  now  discourages  the  use  of  panels  in  Senior 
Level  examining.   Commission  staffing  specialists  process  Senior 
Level  requests.  Advisory  assistance  (from  a  disinterested  agency,  if 
possible)  is  sought  in  cases  where  subject-matter  knowledge  is 
essential  for  effective  evaluation  of  candidates.   Such  assistance 
is  to  gain  insight  into  the  technical  aspects  of  the  job  or  program, 
not  the  evaluation  of  candidates.  Where  the  complexities  of  the 
job  require  the  convening  of  a  panel,  such  a  panel  should  consist  of 
two  subject-matter  specialists  (preferably  from  disinterested  agencies) 
and  a  Commission  examiner  who  serves  as  Chairman.   Except  for  jobs  in 
the  automatic  data  processing  field,  panels  are  not  being  used  at  all 
at  present  in  Senior  Level  examining. 
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Certificate  Preparation  and  Handling 

Rule  of  Three  and  Order  of  Certification.   Under  ordinary 
circumstances,  an  agency  may  select  any  of  the  top  three  candidates 
on  a  certificate.   In  order  to  reach  a  candidate  who  ranks  lower  than 
third,  one  or  more  higher -ranking  candidates  must,  in  some  way,  be 
eliminated  from  consideration.  While  the  rule  of  three  is  intended 
to  combine  a  certain  amount  of  flexibility  in  the  selection  process 
with  the  need  to  restrict  the  selecting  official's  choice  in  an 
orderly  manner  to  the  most  highly-qualified  candidates,  there  is 
some  question  about  the  ability  of  the  examining  process  to  make  the 
fine  distinctions  among  candidates  which  the  rule  of  three  assumes 
are  made,  particularly  when  scores  have  been  arrived  at  through  a 
highly  subjective  unassembled  rating  process. 

Certain  other  laws  and  procedures  further  restrict  the  selection 
process:   apportionment  of  positions  in  Washington,  D.C.,  and  veteran 
preference.  Veterans  are  awarded  additional  points  solely  because 
of  their  veteran  status;  veterans  with  a  service-connected  compensable 
disability  receive  still  additional  points.   For  most  positions, 
disabled  veterans  who  achieve  at  least  a  passing  score  go  to  the  top 
of  a  certificate  ahead  of  other  eligibles.   In  certifying  to  positions 
in  the  departmental  service  which  are  subject  to  apportionment, 
candidates  from  underrepresented  States  who  achieve  at  least  passing 
scores  are  listed,  regardless  of  score,  ahead  of  candidates  from  States 
who  have  exceeded  their  quotas.   Even  within  the  top  three  names, 
agencies  cannot  pass  over  a  veteran  or  a  candidate  from  an  under- 
represented  State  to  select  a  nonveteran  or  a  candidate  from  an 
overrepresented  State.   These  out  of  order  requirements  may  be 
politically  necessary  and  socially  desirable.  Agencies  are,  however, 
reluctant  to  accept  residence  or  veteran  status  as  job-related 
factors,  and  are  therefore  encouraged  to  try  to  manipulate  the 
ranking  and  certification  process  through  such  avenues  as  the  introduction 
of  selective  and  quality  ranking  factors,  objections  to  high-ranking 
candidates,  misrepresentation  of  postions,  solicitation  of 
declinations,  and  "phony"  requests  for  certifications  to  clear 
unwanted  candidates  from  the  register. 

Zone  Certification.   Certification  on  the  basis  of  residence  has 
as  its  purpose  the  elimination  of  unnecessary  work  and  delays  in  the 
examining  and  selection  processes.   By  limiting  consideration  to 
candidates  who  reside  in  the  area  in  or  around  the  duty  station  of 
the  position  involved,  fewer  eligibles  need  to  be  rated  by  Civil 
Service  Commission  examiners  and  considered  by  agency  officials. 
The  practice  is  supposed  to  produce  candidates  who  are  most  likely 
to  be  available  (particularly  for  lower-level  jobs),  simplify  the 
agencies'  selection  process,  and  reduce  the  time  necessary  to  fill 
vacancies. 
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In  effect,  however,  zone  certification  introduces  residence  as  a 
selective  factor  into  the  examining  process  —  a  selective  factor 
which  cannot  be  justified  on  the  basis  of  job-relatedness.   Zone 
certification  artificially  limits  competition  in  a  manner  which  is 
inconsistent  with  the  philosophy  of  open  competition  for  all  interested 
citizens.   With  respect  to  higher-level  jobs,  zone  certification  is 
inconsistent  with  the  Commission's  long-standing  posture  that  the 
labor  market  for  professional,  administrative,  and  managerial  positions 
is  national  in  scope.   Therefore,  competition  for  these  positions 
should  be  nationwide. 

During  the  period  covered  by  the  Merit  Staffing  Review  Team  inquiry, 
the  Commission  had  no  uniform  policy  on  zone  certification.   Some 
regions  considered  residence  under  local  announcements,  other  regions 
did  not.   For  some  nationwide  announcements  (for  example,  Accountant 
and  Auditor),  applicants  were  certified  without  regard  to  residence. 
For  other  nationwide  announcements  (for  example,  the  Federal  Service 
Entrance  Examination  and  Mid-Level) ,  applicants  were  certified  on  the 
basis  of  State  of  first  preference  as  well  as  State  of  residence. 
Certifications  to  field  positions  under  the  Senior  Level  announcement 
were  limited  by  residence,  usually  to  applicants  residing  in  the 
appropriate  Civil  Service  Commission  region  or  in  the  area  served  by 
the  agency  installation  with  the  vacancy,  if  there  were  sufficient 
applicants  within  the  zone  to  provide  adequate  competition. 

Zone  certification  is  particularly  problematic  with  respect  to 
Senior  Level  positions,  for  which  residence  is  least  defensible  as  a 
workload  control  or  job-related  selective  factor.   While  Commission 
policy  is  to  encourage  nationwide  certification  for  Senior  Level 
positions,  current  examining  instructions  (Federal  Personnel  Manual 
Chapter  332,  Appendix  H)  provides  that  "If  an  agency  desires  to 
indicate  a  specific  area  for  certification,  it  will  be  approved  if 
the  requested  zone  provides  reasonable  competition.   In  deciding 
whether  a  zone  provides  reasonable  competition,  the  certifying  office 
will  consider  the  number  of  eligibles  in  the  Senior  Level  Inventory 
listing  for  the  particular  area."  Some  additional  guidance  is  provided 
on  the  establishment  of  zones,  but  the  policy  can  be,  and  has  been, 
exploited  to  enhance  the  certif iability  of  preselected  candidates, 
sometimes  with  the  active  assistance  of  the  Civil  Service  Commission. 
(See  Case  III-O,  below.) 

Availability  of  Eligibles  on  Certificates.  As  already  discussed, 
the  rule  of  three  permits  an  appointing  officer  to  appoint  any  of  the 
top  three  available  candidates  on  a  certificate  (subject  to  certain 
out-of-order  requirements,  such  as  apportionment  and  veteran  preference), 
In  order  to  appoint  an  eligible  ranked  lower  than  third,  one  or  more 
higher-ranking  eligibles  must  be  eliminated  from  consideration, 
usually  by  declination  of  an  eligible  or  objection  to  an  eligible 
by  the  appointing  officer. 
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An  appointing  officer  may  object  to  an  available  eligible  or 
request  passing  over  a  veteran  if  the  appointing  officer  believes 
the  particular  eligible  is  not  qualified  for  the  job  in  question. 
Such  objection  or  request  to  pass  over  a  veteran  requires  the  approval 
of  the  Commission  before  the  eligible  is  removed  from  consideration. 

An  eligible  who  declines  or  otherwise  indicates  unavailability 
for  a  position  may  be  removed  from  consideration  by  the  agency 
appointing  officer  without  Commission  approval.   This  is  subject  to 
post-audit  by  the  Commission.   An  agency  may  be  asked  to  document 
responses  to  inquiries  as  to  availability  (availability  is  often 
determined  by  telephone  or  during  interviews) ,  or  the  Commission 
may  send  follow-up  questionnaires  directly  to  those  eligibles. 
There  are,  however,  inadequate  standards  on  what  constitutes 
unavailability.   An  eligible  who  states  that  he  has  already  accepted 
another  job  offer  or  will  not  be  available  for  six  months  can 
reasonably  be  eliminated  from  consideration.   It  is  less  clear,  in 
view  of  the  four  to  eight  weeks  usually  required  as  a  minimum  to 
conduct  the  personnel  investigations  for  many  positions,  whether 
availability  in  two  or  three  months  is  an  adequate  basis  for  removing 
an  eligible  from  consideration.   The  Federal  Personnel  Manual  pro- 
vides no  guidance  on  this  matter. 

The  following  case  illustrates  the  way  in  which  this  lack  of 
clear  guidelines  can  be  exploited  to  abet  preselection. 

Case  III-A 

On  August  8,  1974,  a  Commission  regional  office  submitted  a 
request  for  certification  of  a  candidate  for  a  position  as  Training 
Instructor,  GS-1712-11,  in  the  Regional  Training  Center.   The  area 
office  holding  the  Mid-Level  register  for  the  region  issued  a 
certificate  on  September  23,  with  the  name-requested  candidate 
ranked  fifth. 

The  top-ranked  candidate  stated  that  he  had  already  accepted 
another  job  offer  and  declined.   Some  way  then  had  to  be  found  to 
eliminate  from  consideration  one  of  the  next  three  eligibles  in 
order  to  bring  the  name-requested  candidate  within  reach  for  selection, 
On  October  9,  1974,  the  regional  office  rewrote  its  selective  factors 
and  requested  the  area  office  to  reconsider  the  initial  ranking.  The 
area  office  did  so,  but  did  not  change  the  ranking.   In  response  to 
an  October  23,  1974,  letter  from  the  regional  office,  the  fourth- 
ranked  eligible  stated  he  would  be  available  in  January  1975.   On  the 
basis  of  a  "pressing  need"  to  fill  the  position  as  soon  as  possible, 
the  region  designated  this  fourth-ranked  eligible  as  a  declination, 
and  selected  the  name-requested  candidate,  who  was  now  within  reach. 


25 


At  this  point  it  was  only  eight  to  ten  weeks  until  the  time  the 
fourth-ranked  eligible  stated  he  would  be  available.   The  region 
requested  a  special  qualifications  inquiry  and  a  national  agency 
check  on  the  name-requested  candidate  on  November  7,  1974.   The 
investigation  was  completed  on  December  18.   The  candidate  entered 
on  duty  on  January  13,  1975,  the  month  in  which  the  higher-rated 
candidate  who  had  been  eliminated  on  the  basis  of  unavailability 
would  have  been  available. 

Examining  Office  Jurisdiction 

For  most  Commission  examinations,  certification  and  maintenance 
of  the  register  is  performed  by  the  same  office.   This  may  be  done 
centrally  (Accountant  and  Auditor,  for  example),  at  one  area  office 
in  each  region  (PACE),  or  in  each  local  area  office  (most  clerical 
examinations) .   The  principal  exception  to  this  is  the  Senior  Level 
Examination. 

Until  the  reorganization  of  Senior  Level  examining  in  June  1975, 
the  Senior  Level  register  was  maintained  centrally  in  the  Bureau  of 
Recruiting  and  Examining,  while  certification  was  decentralized. 
Individual  requests  for  certification  were  handled  by  the  Commission 
area  office  serving  the  agency  location  where  appointing  authority 
for  the  position  concerned  was  held,  or  where  an  expert  panel  could 
be  most  conveniently  assembled.   In  practice,  this  introduced  a  good 
deal  of  confusion  as  to  jurisdiction.   Appointing  authority  could 
be  construed  to  mean  the  local  personnel  officer  who  signed  the 
SF-50,  in  which  case  a  regional  area  office  would  act  on  certification 
requests,  or  it  could  mean  the  agency  headquarters  where  the  selection 
was  made  or  approved,  in  which  case  the  Washington  Area  Office  had 
jurisdiction.   In  some  cases  agencies  would  resubmit  a  name  request 
for  certification  which  had  not  received  favorable  action  from  a 
regional  area  office  to  the  Washington  Area  Office,  in  hopes  of  a  more 
favorable  result. 

The  most  glaring  case  of  an  "end  run"  around  the  jurisdictional 
question  which  came  to  the  attention  of  the  Merit  Staffing  Review 
Team  involves  not  Senior  Level  examining  but  an  advanced  in-hire 
request,  and  illustrates  why  jurisdictional  boundaries  must  be 
firmly  maintained.   This  case  is  particularly  worthy  of  mention  here 
because  it  involves  knowing  participation  by  the  Commission  in  the 
"end  run." 

Case  III-B 

On  October  24,  1973,  the  Environmental  Protection  Agency  sub- 
mitted a  request  for  approval  of  an  advanced  in-hire  rate  based  on 
superior  qualifications  for  a  Regional  Counsel,  GS-905-15.   The 
request  was  addressed  to  the  attention  of  the  senior  staff  member  of 
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the  Career  Services  Division  of  the  Bureau  of  Recruiting  and  Examining 
(BRE)  who  was  authorized  to  approve  such  requests.   Because  the 
position  was  not  in  the  Washington,  D.C.,  area,  the  request  was 
returned  to  the  agency  so  that  it  could  be  resubmitted  to  the 
servicing  Commission  regional  office. 

The  agency  submitted  the  request  to  the  appropriate  Commission 
regional  office,  where  it  was  disapproved  on  November  7,  1973.  A 
copy  of  the  Regional  Director's  letter  of  disapproval  was  sent  to 
the  Director,  BRE.   The  decision  to  disapprove  was  apparently 
communicated  to  the  agency  prior  to  release  of  the  letter,  for  on 
November  5,  the  agency  called  the  Career  Services  Division  to  discuss 
the  region's  disapproval. 

On  November  8,  the  agency  submitted  the  request  for  the 
advanced  in-hire  rate  to  the  Career  Services  Division.  This  time  the 
request  was  addressed  to  the  attention  of  the  Chief  of  the  Division. 
Accompanying  the  official  form,  on  which  such  requests  must  be  made 
was  a  letter  to  the  Chief  of  the  Career  Services  Division  from  the 
agency's  Director  of  Personnel,  outlining  the  significance  of  the  duties 
and  responsibilities  of  the  position,  and  presenting  the  candidate's 
qualifications.   The  request  was  submitted  to  the  Commission's  central 
office  because,  the  Personnel  Director  wrote,  "Although  the  position  is 
located  in  ***,  it  is  officially  part  of  the  Agency's  Office  of  General 
Counsel  which  is  located  in  EPA-HQ,  Washington,  D.C."  No  mention  was 
made  of  the  request  having  been  turned  down  by  a  Commission  region. 
This  second  submission  to  the  central  office  was  approved  on 
November  13,  1973. 

The  Merit  Staffing  Review  Team  makes  no  judgment  about  the  merits 
of  the  Environmental  Protection  Agency's  request.  We  believe  that  the 
manner  in  which  the  request  was  handled  raises  some  serious  questions 
about  at  least  two  aspects  of  Commission  policy  and  procedure. 

In  the  first  place,  standards  or  guidelines  for  approval  of 
advanced  in-hire  rates  are  inadequate.   The  law  speaks  to  "such 
considerations  as  the  existing  pay  or  unusually  high  or  unique 
qualifications  of  the  candidate,  or  a  special  need  of  the  Government 
for  his  services"  (5  U.S.C.  5334(a)).   Commission  instructions 
provide  interpretation  of  this  statutory  passage,  but  there  is,  in 
the  judgment  of  the  Merit  Staffing  Review  Team,  something  wrong  with 
instructions  which  permit  the  Career  Services  Division  to  authorize 
step  10  as  the  in-hire  rate,  while  the  region,  using  the  same  input 
and  the  same  guidelines,  could  not  authorize  a  rate  above  step  1. 
In  September  1975,  an  Operations  Memo  asking  for  regional  suggestions 
on  revising  the  Federal  Personnel  Manual  material  on  superior  quali- 
fications appointments  was  issued.   Responses  have  been  received  but 
have  not  yet  been  analyzed. 
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Far  more  serious  than  the  differences  in  interpretation  of  rather 
vague  guidelines  is  the  active  participation  of  the  Commission  in  this 
"end  run"  around  the  examining  system.   Despite  having  made  an  earlier 
determination  that  jurisdiction  was  properly  in  the  regional  office 
and  having  learned  that  the  regional  office  had  disapproved  the 
agency's  request,  the  Career  Services  Division  assumed  jurisdiction 
over  and  acted  on  the  request  as  if  neither  of  the  two  earlier 
actions  had  occurred. 
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Office  of  the  Special  Assistant  to  the  Director,  BRE 


The  Special  Inquiry  Office  and  Expedited  Examining 

The  primary  functions  of  the  Special  Assistant  are  to  direct  the 
operations  of  the  Special  Inquiry  Office  and  the  Congressional  Liaison 
Office.   Despite  its  name,  the  Congressional  Liaison  Office,  located 
in  one  of  the  Congressional  office  buildings,  is  basically  an 
information  office,  including  information  about  Federal  employment. 
It  distributes  general  examining  information  —  examination 
announcements,  application  forms,  directories  of  agency  personnel 
offices,  etc.  —  and  serves  as  a  drop  point  for  written  inquiries 
from  Members  of  Congress  on  behalf  of  their  constituents  about  all 
Commission  programs  and  activities.   The  Office  does  not  engage  in 
any  legislative  activities  for  the  Commission. 

The  Special  Inquiry  Office  controls  correspondence  dealing  with 
examining  matters,  responses  to  which  are  for  the  signature  of  the 
Director,  BRE,  or  a  Commissioner.   Such  correspondence  may  deal  with 
the  examining  program  in  general,  with  some  particular  aspect  of 
the  program,  or  with  a  specific  examining  matter  —  the  status  of  an 
application  for  example.   Depending  on  the  background  and  abilities 
of  the  staff  of  the  Special  Inquiry  Office  at  any  given  time,  more 
or  fewer  of  the  responses  will  be  prepared  in  the  Office  itself.  As 
necessary,  correspondence  will  be  routed  to  an  appropriate  office 
for  preparation  of  a  reply. 

During  the  period  under  review,  the  Special  Assistant,  in  his 
capacity  as  Chief  of  the  Special  Inquiry  Office,  also  oversaw  the 
expediting  of  ratings  by  the  Washington  Area  Office,  particularly 
with  respect  to  applications  under  the  Mid-Level  and  Senior  Level 
announcements.   Expedited  rating  is  the  practice  of  guiding  an 
individual  application  through  the  examining  process,  that  is,  reviewing 
qualifications,  determining  basic  eligibility,  issuing  a  notice  of 
rating,  and  sometimes  entering  on  a  register,  ahead  of  other  appli- 
cations received  earlier  but  not  yet  processed.   This  leap-frogging 
of  applications  can  provide  an  individual  with  a  considerable  competitive 
advantage.  Out-of-order  rating  may  result  in  the  favored  individual 
being  entered  on  a  register  ahead  of  others  who  applied  earlier,  and 
therefore  becoming  available  earlier  for  consideration  for  any 
vacancies  which  may  occur.   Other,  possibly  well-qualified,  applicants 
may  thus  lose  opportunities  to  be  considered  for  vacancies. 

Cases  were  sent  or  brought  to  the  Special  Assistant  from  various 
places:   a  Commissioner,  a  Bureau  Director,  or  directly  from  an  agency 
personnel  official.   Of  those  cases  that  came  from  a  Commissioner  or 
other  high-level  Commission  official  or  employee,  perhaps  half 
originated  with  inquiries  from  Members  of  Congress.   The  remainder 
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originated  in  any  of  a  dozen  ways:   a  letter  to  a  Bureau  Director 
from  a  job-seeker,  a  referral  from  a  veterans'  group  or  professional 
organization,  or  simply  someone  who  had  wandered  into  the  building 
and  obtained  an  interview  with  a  Commissioner  or  other  high-level 
official.   From  the  correspondence  control  slip  used  to  route  them, 
they  became  known  as  "pink  tag"  cases. 

It  has  been  extremely  difficult  for  the  Merit  Staffing  Review 
Team  to  establish  with  certainty  whether  top  management  officials  of 
the  Commission  (Bureau  Directors  and  higher)  were  aware  of  the  leap- 
frogging involved  in  expedited  rating.   Commissioners  and  Bureau 
Directors  usually  do  not  have  detailed  knowledge  of  examining  office 
workloads  and  backlogs.   Nevertheless,  in  view  of  the  considerable 
examining  backlogs  involved,  the  awareness  of  top  management  that  it 
was  receiving  considerably  faster-than-usual  service,  and  the  complaints 
voiced  by  some  top  management  that  under  current  examining  procedures 
such  expedited  service  is  no  longer  available,  we  must  conclude  that 
top  management  should  have  been  aware  that  this  leap-frogging  was  in 
fact  going  on.   It  should  be  remembered,  however,  that  Commission 
examining  instructions  in  recent  years  were  silent  on  the  matter  of 
leap-frogging  until  November  5,  1975,  when  Operations  Memo  332-203 
officially  required  all  applications  to  be  processed  in  order  of 
receipt. 

In  a  case  which  came  to  the  attention  of  the  Merit  Staffing 
Review  Team,  we  find  it  is  still  possible  for  the  Commission  to  go  to 
unusual  lengths  to  accommodate  influential  clients.   In  the  fall  of 
1975,  after  a  telephone  call  to  the  Chairman  from  a  member  of  the 
House  Post  Office  and  Civil  Service  Committee  concerning  the  rating 
and  certification  of  the  Congressman's  Administrative  Assistant, 
overtime  was  ordered  so  that  the  backlog  of  applications  on  hand 
could  be  rated  and  the  Administrative  Assistant's  papers  reached. 

This  incident  also  illustrates  the  way  in  which  expressions  of 
top-level  interest  in  individual  cases  is  sometimes  translated  into 
actions  not  intended  by  the  initiator.   The  Chairman  did  not  ask 
that  overtime  be  performed,  nor  did  the  official  to  whom  the  Chairman 
referred  the  matter.   By  the  time  the  Bureau  of  Recruiting  and 
Examining  became  involved  it  was  understood  that  some  "commitment" 
had  been  made  to  the  Congressman  to  expedite  the  action,  and  overtime 
was  ordered. 

In  addition  to  expediting  ratings,  the  Special  Assistant  also 
became  involved  in  guiding  agency  certification  requests  through  the 
examining  process.   Agencies  with  name-request  cases  they  considered 
important,  rather  than  submitting  them  to  the  Washington  Area  Office, 
would,  at  times,  contact  a  Commissioner,  the  Director  of  BRE,  or  the 
Special  Assistant  directly.   The  case  was  then  sent  by  the  Special 
Assistant  to  the  Washington  Area  Office  for  action.   As  with  expedited 
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ratings,  these  special  certification  cases  were  usually  "pink- tagged." 
Name-requested  candidates  who  did  not  already  have  civil  service 
eligibility  would  be  rated  on  an  expedited  basis,  their  applications 
leap-frogged  over  other  unrated  applications  already  on  hand.   In  many 
cases,  the  examiner  assigned  to  the  case  would  be  instructed  that  any 
communication  about  the  case  with  the  agency  concerned  would  be 
through  the  Special  Assistant.   When  completed,  certifications  were 
often  released  to  the  agency  by  the  Special  Assistant  rather  than 
by  the  examining  office. 

As  with  the  question  of  top  management  knowledge  of  the  leap- 
frogging involved  in  expedited  ratings,  the  Merit  Staffing  Review  Team 
has  found  it  virtually  impossible  to  determine  how  much  of  the 
Special  Assistant's  activities  in  certification  cases  was  known  to  the 
Director,  BRE,  and  other  top  management  officials.  Many  examining 
matters  were  probably  referred  routinely  from  a  Commissioner's  office 
to  the  Special  Assistant  on  the  assumption  that  they  would  then  be 
referred  routinely  to  the  appropriate  office  within  BRE.   In  other 
cases,  as  discussed  later  in  this  chapter,  top  management  was  obviously 
aware  of  the  role  played  by  the  Special  Assistant  in  facilitating  the 
completion  of  examining  matters. 

Placement  Efforts 

By  virtue  of  the  knowledge  of  the  Commission's  own  examining 
system  and  the  overall  Federal  personnel  community  which  operation  of 
the  Special  Inquiry  Office  provided,  the  Special  Assistant  became  the 
focal  point  within  the  Commission  for  positive  placement  efforts  in 
behalf  of  certain  specific  individuals.   Through  interviews  with  the 
Special  Assistant  and  others,  including  agency  personnel,  the  Merit 
Staffing  Review  Team  has  identified  three  general  levels  of  placement 
effort. 

The  lowest  level  effort  was  labeled  as  pro  forma.  As  described 
to  the  Merit  Staffing  Review  Team,  pro  forma  efforts  were  made  for 
candidates  considered  by  the  Special  Assistant  to  be  lacking  in 
marketable  qualifications  or  job  skills.   The  Special  Assistant  would 
contact  agencies  and  arrange  interviews,  usually  not  going  beyond  the 
agency  personnel  office,  to  let  the  candidate  down  easily.   When 
dealing  with  the  agency,  the  Special  Assistant  or  his  staff  would 
make  clear  that  this  was  all  that  was  desired. 

"Routine"  placement  efforts  involved  arranging  interviews  for 
candidates  in  order  to  bring  them  to  the  attention  of  program 
managers  who  actually  made  selection  decisions.   Such  efforts  were 
rationalized  within  the  Commission  as  being  a  normal  means  of  inter- 
action within  the  Federal  personnel  community:   a  service  provided 
to  agencies  by  the  central  personnel  agency,  analogous  to  the  placement 
services  provided  by  agency  personnel  offices  for  their  constituent 
program  bureaus  and  offices.   Personal  contact  with  a  potential 
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selecting  official  set  in  motion  by  the  central  personnel  agency  could, 
of  course,  be  beneficial  to  the  candidate.   That  is  precisely  what  was 
intended.   If  the  agency  became  interested  in  employing  the  candidate, 
it  could  then  submit  to  the  Commission  a  request  to  have  the  named 
candidate  certified  to  the  agency  for  appointment.   Thus,  individuals 
who  were  able  to  obtain  interviews  in  this  way  would  have  a  competitive 
advantage  over  other  applicants  who  were  not. 

"Hot"  cases,  involving  positive  efforts  to  locate  a  position 
for  an  individual,  were  infrequent  compared  to  the  other  two  kinds 
of  efforts.   The  Special  Assistant  would  call  an  agency  personnel 
contact  and  state  that  he  would  appreciate  a  special  effort  to  find 
a  position  for  an  individual.   In  the  course  of  the  contact  the 
request  would  be  identified  as  non-routine.   If  the  agency  were  unable 
to  accommodate  the  Special  Assistant,  he  would  try  another  agency. 
Sometimes  a  position  would  be  found  for  the  individual,  sometimes  not. 
The  Merit  Staffing  Review  Team  talked  with  a  number  of  the  Special 
Assistant's  agency  contacts.   All  stated  that  the  Special  Assistant 
exerted  no  special  pressures,  made  no  threats.   Rather,  we  were  left 
with  the  picture  of  a  quid  pro  quo  atmosphere.   All  of  these  agency 
personnel  contacts  came  to  the  Special  Assistant  at  one  time  or  another 
for  expedited  service  or  some  other  assistance,  and  were  desirous  of 
maintaining  good  relations  with  the  Commission. 

Under  a  new  standard  of  conduct  issued  on  January  31,  1975, 
personal  referrals  by  Commission  officials  and  employees,  except 
as  specifically  part  of  their  official  duties,  are  prohibited. 

The  Examining  Review  Board 

One  of  the  most  serious  procedural  weaknesses  in  the  entire 
Civil  Service  Commission  examining  program,  in  the  judgment  of  the 
Merit  Staffing  Review  Team,  is  the  manner  in  which  the  Examining 
Review  Board  has  operated.   A  body  created  in  the  1950s  to  serve  as  a 
repository  of  examining  expertise  to  advise  the  Director  of  BRE  on 
disputed  or  questionable  examining  decisions,  the  Examining  Reviaw 
Board  eventually  took  on  an  independent  decision-making  role,  virtually 
without  effective  review  or  accountability. 

The  Special  Assistant  to  the  Director,  BRE,  served  (and  still 
serves) ,  ex  officio,  as  Chairman  of  the  Examining  Review  Board  (ERB) . 
We  view  this  combination  of  responsibilities  as  having  been  a 
conflict-of-interest  arrangement  because  of  the  role  of  the  Special 
Assistant  as  expediter/facilitator  with  an  interest  in  obtaining 
eligible  ratings  and  certifications  for  specific  individuals.   As 
Chairman  of  the  ERB,  the  Special  Assistant  was  in  a  position  virtually 
to  guarantee  the  outcome  of  such  examining  decisions,  virtually 
without  effective  check. 
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There  is  an  obvious  need  for  an  appropriate  body  to  review  and, 
if  facts  warrant,  modify  decisions  of  Commission  examining  offices. 
Such  a  review  process  assumes  that  the  initial  examining  decision  will 
be  made  by  an  individual  to  whom  authority  and  responsibility  for 
making  such  decisions  has  been  delegated;  that  such  authority  will  be 
exercised,  subject  to  established  policies  and  guidelines,  without 
arbitrary  interference;  that  initial  examining  decisions  will  be 
subject  to  normal  supervision;  that  reviews  of  examining  decisions 
will  be  made  on  the  record,  with  proper  documentation,  by  disinterested 
persons  who  are  uninvolved  in  the  original  decision;  and  that  the 
review  body  will  be  held  accountable  for  its  decisions.   None  of 
these  assumptions  are  borne  out  in  the  workings  of  the  Examining 
Review  Board  during  the  period  under  review. 

-  During  the  period  under  review,  the  ERB  was  virtually 
without  formal  procedures  of  any  kind. 

o  There  were  no  formal  procedures  for  convening  the  ERB. 
According  to  the  Federal  Personnel  Manual,  individuals/ 
agencies  adversely  affected  by  an  examining  office  decision 
can  have  their  cases  reviewed  by  the  ERB.   The  Merit 
Staffing  Review  Team  found  no  evidence  of  any  written 
requests  for  ERB  review  of  cases.   The  ERB  appears  to 
have  been  convened  at  the  initiative  of  Commission 
officials,  usually  by  the  ERB  Chairman. 

o  The  Director  of  BRE  designated  a  number  of  individuals 
to  serve  on  the  ERB,  but  procedures  for  designating  the 
membership  of  a  given  Board  for  a  specific  case  were 
never  formally  established.   The  Chairman  of  the  ERB 
actually  selected  members  for  individual  proceedings. 
As  this  unrestricted  flexibility  to  choose  members  also 
implied  the  flexibility  not  to  choose  certain  members 
for  a  given  case,  the  Chairman  of  the  ERB  could,  in 
effect,  stack  the  membership  of  the  actual  panel.   In 
some  cases  the  ERB  for  a  given  case  consisted  of  only 
two  members,  the  Chairman  and  one  other.   In  many  cases 
the  Manager  of  the  Washington  Area  Office  sat  on  Boards 
reviewing  WAO  actions,  actions  for  which  he  was  responsi- 
ble as  part  of  his  normal  supervisory  duties,  an  obvious 
conflict  of  interest. 

o  No  formal  records  of  ERB  decisions  were  kept.   ERB 
decisions  often  involved  the  chairman  and  one  other 
member  making  handwritten  changes  on  rating  sheets  and 
then  returning  the  file  to  an  examiner  for  issuance  of 
a  notice  of  rating  or  a  certificate. 
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o  The  reasons  for  ERB  decisions  were  rarely  documented. 
In  many  cases,  reasons  for  reversal  of  examining  office 
decisions  by  the  ERB  were  not  even  communicated  orally 
to  the  examining  office.   This  unexplained  intervention 
into  the  examining  process  was  destructive  of  examining 
office  morale. 

-  Decisions  of  the  ERB  were  never  analyzed  systematically  for 
their  possible  impact  on  examining  standards  and  practices. 

-  Decisions  of  the  ERB  were  rarely  reviewed  by  the  Bureau 
Director.  The  Merit  Staffing  Review  Team  cannot  date  with 
certainty  the  moment  at  which  the  ERB  ceased  to  be  merely 
advisory  to  the  Bureau  Director  and  became  an  independent 
decision-making  body,  but  it  apparently  acted  in  this  decision- 
making capacity  throughout  the  period  under  review. 

The  cases  discussed  below  are  illustrative  of  the  way  in  which 
the  ERB  operated  to  put  an  official  imprimatur  on  questionable 
examining  decisions.   In  the  absence  of  formal  record-keeping,  the 
Merit  Staffing  Review  Team  cannot  estimate  what  proportion  of  the  total 
review  decisions  made  by  the  ERB  these  cases  represent.   We  do  not 
claim  that  the  substantive  result  of  every  ERB  action  was  improper  or 
incorrect.  We  do  not  claim  that  every  opportunity  for  the  ERB  to  be 
misused  or  abused  was  in  fact  seized.  That  such  opportunity  existed 
at  all,  by  virtue  of  the  informality  and  inadequate  accountability 
with  which  the  ERB  operated,  was,  in  the  judgment  of  the  Merit  Staffing 
Review  Team,  itself  not  in  keeping  with  merit  system  operation. 

Case  III-C 

A  name  request  for  certification  to  a  Director  of  Research, 
GS-301-15,  position  with  the  American  Revolution  Bicentennial 
Commission  was  submitted  to  the  Washington  Interagency  Board  of  Civil 
Service  Examiners  (IAB,  now  the  Washington  Area  Office),  on  September  22. 
1969.   The  agency  specified  a  selective  factor  of  experience  in  dealing 
with  the  legislative  branch.   The  name-requested  candidate  had  such 
experience  as  a  Congressional  staff  member.   On  September  24,  the  IAB 
disallowed  the  selective  factor  and  prepared  a  certificate  with  the 
name  request  third.   Two  veterans,  one  of  them  compensably  disabled, 
were  ranked  first  and  second,  effectively  blocking  the  selection  of 
the  name  request,  a  nonveteran. 

The  agency  was  apparently  contacted  and  told  that  the  name  request 
was  ranked  third  behind  two  veterans.   Whether  the  agency  then  called 
the  Executive  Officer  of  the  Washington  IAB,  the  Director  of  BRE,  or 
the  Director's  Special  Assistant  to  object  to  the  ranking  is  not  clear. 
In  any  event,  jurisdiction  over  the  case  was  assumed  by  the  Examining 
Review  Board. 
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On  September  25,  1969,  the  day  after  the  first  certificate  had 
been  prepared,  the  Chairman  of  the  ERB  sent  a  memorandum  of  its 
decision  in  the  case  to  the  Executive  Officer  of  the  IAB.   The  memo- 
randum stated  that  the  number  one  ranked  eligible  was  unqualified 
for  the  position  because  he  had  no  experience  dealing  with  the  legis- 
lative branch,  and  that  of  the  other  three  eligibles  the  name  request 
was  best  qualified  because  of  his  experience  in  the  legislative 
branch.   The  Executive  Officer  was  directed  to: 

Certify  [the  name  request]  as  "eligible",  note  .  .  .  that 
[the  two  remaining  individuals]  were  also  eligible  but  do 
not  include  them  on  the  certificate. 


When  the  certificate  is  ready  do  not  call  the  agency  but 
return  to  the  Examining  Review  Board  along  with  the  appli- 
cations of  [the  other  three  individuals],  and  all  the 
working  papers  (emphasis  supplied). 

A  copy  of  this  memorandum  was  sent  to  the  Director,  BRE.   A 
certificate  listing  only  the  name-requested  candidate  was  issued  to 
the  agency  on  September  25,  1969.   The  original  certificate,  with 
four  names,  no  longer  forms  part  of  the  Commission's  official  files 
on  the  case. 

In  the  absence  of  complete  documentation,  the  Merit  Staffing 
Review  Team  cannot  determine  whether  the  selective  factor  proposed 
by  the  agency  should  have  been  allowed  or  disallowed.   We  do  note, 
however,  the  following  procedural  improprieties  with  respect  to  ERB 
participation  in  this  case: 

-  There  is  nothing  in  the  record  to  indicate  that  the  Executive 
Officer  of  the  IAB,  who  was  responsible  for  supervision  over 
the  examining  section  which  had  prepared  the  original  certifi- 
cate, reviewed  the  case  prior  to  its  being  sent  to  the  ERB. 
According  to  the  FPM,  the  ERB  does  not  review  examining 
decisions  until  a  decision  is  actually  rendered  and  recon- 
sidered by  an  examining  office. 

-  The  ERB  is  not  supposed  to  function  as  an  operating  office. 
By  directing  the  IAB  not  to  contact  the  agency,  but  rather  to 
send  the  completed  certificate  to  the  ERB  —  which,  presumably, 
would  issue  the  certificate  to  the  agency  —  the  ERB  usurped 
an  operating  role  properly  belonging  to  the  IAB. 

-  Working  papers  and  applications  should  have  remained  with  the 
IAB  for  filing  and,  eventually,  disposal  according  to  schedule, 
and  should  not  have  been  sent  to  the  ERB  for  retention. 
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Case  III-D 

This  case  has  already  received  much  publicity.   It  involves  a 
1970  request  from  the  General  Services  Administration  (GSA)  to  certify 
the  son  of  a  prominent  Government  official  for  a  position  as  Special 
Assistant  to  the  Assistant  Commissioner  for  Space  Management,  Public 
Buildings  Service.   The  Merit  Staffing  Review  Team  does  not  wish  to 
reopen  the  issue  of  whether  the  name- requested  candidate  was  qualified 
for  the  position,  or  the  issue  of  whether  the  individual  should  have 
been  removed  from  his  position  by  the  Commission  when  the  facts 
surrounding  his  appointment  were  later  reviewed.   We  are  satisfied 
with  the  correctness  of  the  Commission's  finding  in  1974  that  the 
examining  action  rating  the  employee  eligible  for  the  position  to 
which  he  was  appointed  was  in  error,  and  the  decision  not  to  remove 
him  from  the  position  because  of  Commission  error.   This  case  is 
presented  solely  to  discuss  the  participation  of  the  ERB  in  the  case. 

Most  of  the  documentation  pertaining  to  the  original  examining 
decisions  in  this  case  is  now  unavailable.   It  is,  therefore,  virtually 
impossible  to  reconstruct  with  certainty  the  precise  chronology  of 
events.  The  materials  that  do  remain  support  certain  conclusions 
which  raise  serious  questions  about  the  propriety  of  the  Commission's 
actions  in  this  case. 

The  individual  involved  was  rated  eligible  at  grade  GS-14  on 
October  15,  1970,  by  the  ERB  which  consisted  of  the  Chairman  of  the 
ERB  and  the  Manager  of  the  Washington  Area  Office.   That  the  ERB 
acted  at  all  in  this  case  indicates  that  the  Area  Office  had  not 
rated  the  individual  as  eligible.   The  Washington  Area  Manager  sat 
on  the  ERB  despite  the  fact  that  he  was  responsible  for  the  initial 
examining  decision  by  virtue  of  his  supervision  of  the  Area  Office 
examining  sections.   A  notice  of  eligibility  at  GS-14  was  sent  to  the 
individual  on  October  16. 

The  ERB's  decision  was  based  on  the  following  materials: 

-  The  individual's  SF-171,  dated  September  26,  1970. 

-  An  addendum  to  the  SF-171  dated  October  7,  1970,  which 
expanded  on  the  individual's  work  experience. 

-  An  October  13,  1970,  letter  from  the  individual  to  a  GSA 
official,  providing  further  information  on  the  individual's 
recent  earnings . 

The  agency  request  to  have  the  named  individual  certified  was  dated 
October  20,  1970,  five  days  after  the  ERB  decision.   The  position 
description  which  accompanied  the  request  was  initiated  on  October  6 
and  approved  by  the  GSA  classifier  on  October  15,  the  same  day  as  the 
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ERB  decision.   A  certificate  was  issued  on  October  27  with  the  name- 
requested  candidate  ranked  fifth.   The  index  control  card  for  this 
case  notes  that  the  certificate  was  picked  up  by  the  agency  on  either 
October  27  or  October  28.   This  note  bears  the  initials  of  the  Chairman 
of  the  Examining  Review  Board,  though  it  is  not  clear  whether  this  was 
in  his  capacity  as  Chairman  or  as  Special  Assistant  to  the  Director,  BRE. 

From  these  materials,  it  is  possible  to  fill  in  certain  gaps  and 
establish  the  following  basic  sequence: 

Sometime  between  September  26  and  October  6,  1970,  GSA  submitted 
a  request  to  have  a  named  individual  certified.   This  request  was  referred 
to  the  appropriate  examining  section  in  the  Washington  Area  Office 
where  it  was  determined,  based  on  the  SF-171,  that  the  name-requested 
individual  was  not  eligible  at  the  requested  grade  or  not  within 
reach  for  the  specific  position.   This  determination  was  probably 
provided  informally  to  the  agency. 

On  or  shortly  after  October  7,  the  individual  submitted  an 
addendum  to  his  SF-171,  and,  on  October  13,  a  letter  to  GSA  providing 
additional  information  on  his  recent  earnings.   It  is  not  clear 
whether  this  new  material  was  sent  to  the  Area  Office  for  recon- 
sideration or  directly  to  the  ERB.   In  either  event,  the  ERB  acted 
to  rate  the  individual  eligible  at  GS-14  on  October  15,  using  this 
new  material  in  addition  to  the  original  SF-171. 

A  new  request  to  certify  the  named  individual  was  submitted  on 
October  20,  accompanied  by  a  position  description  which  was  tailored 
to  the  individual's  background  and  which,  from  its  October  6  initiation 
date,  was  probably  rewritten  after  the  initial  decision  of  the  Area 
Office  that  the  name- requested  individual  was  ineligible  for  the 
position  as  originally  written.   The  certificate  was  prepared  in  the 
Area  Office  but,  to  judge  by  the  initials  on  the  index  control  card, 
released  to  the  agency  by  the  Special  Assistant /Chairman,  ERB. 

The  Merit  Staffing  Review  Team  reaches  the  following  conclusions 
about  the  Commission's  handling  of  this  case: 

-  The  Washington  Area  Manager,  as  the  immediate  supervisor 
of  the  examining  section  responsible  for  the  case,  should 
not  have  sat  on  this  ERB.   In  effect,  he  sat  in  review  on 
his  own  case. 

-  When  the  case  surfaced  in  the  press  in  late  1973,  the 
Commission  made  virtually  no  effort  to  review  its  procedural 
treatment  of  this  case.  All  the  internal  memoranda  dealing 
with  the  case  after  December  1973  are  concerned  only  with 
the  technical  accuracy  of  the  decision  to  rate  the  individual 
eligible  at  GS-14,  and  the  legal  questions  about  whether  to 
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order  him  removed  from  his  position.   That  the  eligibility 
determination  had  been  made  by  the  ERB  rather  than  by  the 
Area  Office  is  nowhere  mentioned  in  these  internal  memoranda, 
though  it  presumably  was  discussed  in  conversations  and 
meetings  among  the  Commission  officials  then  involved.   If 
reviewed,  ERB  procedures  were  not  changed  at  that  time. 

The  Commission  apparently  acted  on  its  own  in  going  to  great 
lengths  to  certify  the  agency  name  request,  presumably  to  avoid 
potential  embarrassment  or  repercussions  because  of  the  individual's 
relationship  to  a  prominent  Government  official.   There  is  no  record 
evidence  that  the  Commission  was  directly  pressured  (other  than  by  its 
self-imposed  obligation  to  try  to  honor  name  requests)  to  certify 
the  individual. 

Case  III-E 

On  March  9,  1971,  GSA  submitted  a  request  to  have  a  named 
candidate  certified  for  a  position  as  Protection  Officer,  GS-301-14. 
The  position  description  accompanying  the  request  had  been  initiated 
on  February  11,  1971,  and  approved  by  the  personnel  office  on  February  12, 
(Affidavits  taken  by  the  Commission  during  the  1973  investigation  at 
GSA  established  that  the  position  had  been  created  specifically  for 
the  name-requested  candidate,  and  the  position  description  tailored 
to  his  application.)   Commission  notations  on  the  Request  for 
Certification  show  that  the  Commission  was  aware  that  GSA  had  done  no 
recruiting  other  than  to  review  the  agency's  own  eligible  employee 
and  applicant  supply  files.   No  vacancy  announcement  had  been  posted. 

A  rating  panel  met  on  March  15,  1971.   The  panel  consisted  of  the 
GSA  Regional  Personnel  Officer,  another  GSA  employee,  and  a  Commission 
Staffing  Specialist  from  the  Washington  Area  Office.   A  rating  schedule 
was  developed  which  distinguished  among  quality  levels  of  experience 
on  the  basis  of  the  number  of  employees  in  the  law  enforcement 
organization  in  which  the  experience  had  been  gained.   Five  names 
were  proposed  for  certification,  with  the  name-requested  candidate 
ranked  first. 

The  panel  ranking  was  reviewed  by  a  Senior  Commission  Examiner 
on  March  17.   The  Senior  Examiner  disallowed  the  size-of-force  criteria 
in  the  panel's  rating  schedule,  and  reranked  the  eligible  candidates. 
This  produced  a  new  list  on  which  the  name-reque3ted  candidate,  a 
nonveteran,  ranked  fourth  behind  three  veterans. 

An  Examining  Review  Board,  consisting  of  the  Chairman  of  the 
Examining  Review  Board  and  the  Washington  Area  Manager  reviewed  the 
Senior  Examiner's  changes  on  March  19,  1971,  and  ordered  the  original 
panel  ranking  to  stand.   A  certificate  was  issued  the  same  day  with 
the  name-requested  candidate  ranked  first. 
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The  manner  of  the  Examining  Review  Board's  decision  supports 
the  view  of  the  Board  as  vehicle  for  placing  an  official  imprimatur 
on  examining  decisions  requested  by  agencies  which  the  regular 
examining  process  does  not  grant. 

-  As  in  Case  III-D,  the  Washington  Area  Manager,  the 
immediate  supervisor  of  the  examining  section  responsible 
for  the  case,  sat  on  this  ERB,  in  effect  reviewing  his 
own  case. 

-  There  is  no  evidence  of  a  written  request  from  the  agency 
for  review  by  the  ERB. 

-  The  reason  for  the  ERB  decision  was  stated  in  one  sentence, 
and  this  was  written  not  on  a  copy  of  the  original  decision 
(the  ranking  of  the  Senior  Examiner),  but,  with  great 
informality,  across  the  face  of  the  ranking  sheet  prepared 
by  one  of  the  three  panel  members. 


The  combination  of  activities  of  the  Special  Assistant  was 
fraught  with  contradictions  and  conflicts.   As  focal  point  for 
Commission  special  placement  efforts  on  behalf  of  specific  individuals, 
the  Special  Assistant  was  asking  favors  of  agencies.   As  control  point 
for  certain  rating  and  certifications  requests,  the  Special  Assistant 
was  in  a  position  to  attempt  to  return  those  favors.   And  as  Chairman 
of  the  Examining  Review  Board,  the  Special  Assistant  could  virtually 
guarantee  favorable  action  on  such  requests.   Because  these  activities 
were  largely  unsupervised  by  the  Director  of  BRE,  they  amounted  to 
control  of  examining  matters  without  accountability.   This  symbiotic, 
mutually  convenient  relationship  between  the  agencies  and  the 
Commission  can  readily  be  viewed  not  as  supportive  of  the  merit 
system  but,  by  its  efforts  to  bypass  the  established  procedures  of 
that  system,  as  subversive  of  it.   Regardless  of  its  actual  knowledge 
of  the  details  of  specific  cases  handled  by  the  Special  Assistant,  the 
Commission  was  delinquent  in  permitting  the  intersection  of  so  many 
conflicting  and  largely  unsupervised  powers  in  that  office. 
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Placement  Efforts  on  Behalf  of  Specific  Individuals 


Much  has  been  made  about  "referrals"  for  employment  by  the 
Civil  Service  Commissioners.   These  cases  (there  were  35,  as  already 
mentioned  in  Chapter  I)  have  already  been  explored  on  the  public 
record  —  in  the  press,  and  in  hearings  held  in  March  and  April  1975 
by  a  Subcommittee  of  the  House  Post  Office  and  Civil  Service 
Committee  —  and  need  not  be  recounted  here. 

There  is  nothing  inherently  improper  about  the  Commission  as  an 
agency  bringing  potential  employees  to  the  attention  of  the  other 
Federal  agencies.   We  believe  a  distinction  must  be  drawn,  however, 
between  the  referral  of  candidates  through  appropriate  channels  as  a 
service  to  agencies  and  positive  placement  efforts  as  a  service  to  the 
candidate  or  his  sponsor.   Finding  qualified  candidates  for  Federal 
jobs  is  a  perfectly  proper  Commission  activity:   staffing  the  Federal 
service  is.  the  Commission's  function.   Finding  a  job  for  a  specific 
individual,  however,  compromises  the  Commission's  role  as  impartial 
administrator  of  the  Federal  merit  system.   Once  initiated,  personalized 
placement  efforts  by  Commission  officials,  no  matter  how  free  of  wrongful 
intent,  can  produce  results  not  always  in  accord  with  the  spirit  of  the 
merit  system  and  often  quite  different  from  what  was  intended  by  the 
initiator  of  the  effort. 

During  the  period  1970-1973  top  Commission  officials  and  employees, 
including  Commissioners,  Bureau  Directors,  and  others,  participated 
in  positive  placement  efforts  to  benefit  certain  specific  individuals. 
The  Merit  Staffing  Review  Team  considers  all  these  placement  efforts, 
however  innocently  they  may  have  been  initiated,  to  have  been  improper. 

We  do  not  view  the  Civil  Service  Commission's  role  within  the 
executive  branch  as  analogous  to  the  role  of  a  personnel  office  within 
an  agency.   Unlike  the  Commission,  an  agency  personnel  office  is  not 
the  statutory  custodian  of  the  civil  service  laws.   The  Commission's 
statutory  duties  go  beyond  those  of  an  operating  personnel  office  to 
the  exercise  of  regulatory  functions  as  well.   Requests  to  agencies 
from  officials  of  the  Civil  Service  Commission  to  do  favors  in  behalf 
of  specific  individuals  cannot  help  but  convey  a  message.   The  request, 
once  made,  is  open  to  interpretation  by  agency  officials  as  offering 
an  opportunity  to  curry  favor  with  an  organization  on  whom  they  depend 
for  important  services,  or,  perhaps  more  insidious  in  its  potential 
effects  on  personnel  practices,  the  request  may  be  perceived  as 
indicative  of  how  the  Commission  carries  out  its  stewardship  of  the 
civil  service  system.   It  is  axiomatic  that  the  actions  of  Commission 
officials  at  all  levels  must  not  only  be  proper,  they  must  also  have 
the  full  appearance  of  propriety.   The  latter  is  an  essential  ingre- 
dient of  the  moral  leadership  and  authority  which  the  Commission  must 
maintain  if  it  is  to  be  an  effective  custodian  of  civil  service  laws. 
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The  several  cases  presented  below  serve  to  illustrate  the  kinds 
of  efforts  Commission  officials  engaged  in  during  the  period  under 
review  to  obtain  employment  for  specific  individuals.   In  selecting 
them  for  presentation  here,  the  Merit  Staffing  Review  Team  has  tried 
to  restrict  itself  to  cases  on  which  we  have  reasonably  complete 
documentation.   We  found  other  instances  of  placement  efforts  for  which 
we  have  only  the  sketchiest  of  documentary  material.   Rather  than  rely 
on  fallible  memories  or,  in  some  instances,  possibly  self-serving 
statements,  we  have  chosen  not  to  present  for  discussion  cases  on 
which  the  available  documentation  permits  some  ambiguity  in 
interpretation. 

Not  all  the  cases  of  placement  assistance  originated  with  a 
Member  of  Congress,  a  member  of  the  White  House  staff,  or  an 
individual  of  similar  influence.   In  many  instances  the  Commissioners 
would  send  to  the  Special  Assistant  to  the  Director,  BRE,  for  employ- 
ment advice  and  assistance  an  individual  who  had  simply  walked  in  and 
demanded  to  see  a  Commissioner.   Such  cases,  by  their  very  nature, 
are  without  significant  documentation. 

By  way  of  perspective,  it  should  be  pointed  out  that  the  Chairman 
alone  receives  some  10,000  pieces  of  correspondence  a  year,  nearly 
half  of  which  deal  with  employment  matters.   Much  of  this  corres- 
pondence is  addressed  to  the  Chairman  in  his  capacity  as  agency  head 
of  record,  rather  than  on  any  personal  basis.   The  other  two 
Commissioners  likewise  receive  considerable  amounts  of  correspondence. 
This  volume  of  mail  cannot  be  handled  out  of  the  Commissioners' 
immediate  offices,  and  must  necessarily  be  routed  to  some  appropriate 
point  in  the  Commission  for  action. 

As  an  agency,  the  Commission  has  a  broad  constituency,  and  serves 
a  multiplicity  of  clienteles:   for  example,  the  general  public,  Federal 
agencies,  Members  of  Congress,  unions,  veterans'  organizations, 
professional  and  trade  associations,  etc.   The  Commissioners  and 
other  staff  of  the  agency  have  a  natural  desire  to  be  properly 
responsive  to  the  legitimate  demands  of  these  various  clienteles. 
It  is  a  fact  of  bureaucratic  life  that  special  attention  must  some- 
times be  given  to  requests  from  those  more  influential  clients  who 
are  in  a  position  to  affect  the  Commission  directly.   Members  of 
Congress,  for  example,  particularly  those  who  are  on  the  agency's 
substantive  program  and  appropriations  committees,  fall  into  this 
category. 

Prompt  and  courteous  service,  however,  does  not  necessarily 
imply  favorable  action.   The  cases  presented  here  are  not  those 
which  were  merely  routed  to  the  appropriate  office  for  follow-up 
action  and  preparation  of  response  for  a  Commissioner's  signature. 
These  cases  are  significant  more  for  the  manner  in  which  they  were 
handled  than  for  the  intent  of  the  initiator.   As  already  noted,  such 
placement  efforts  by  Commission  officials  and  employees  are  now 
prohibited. 
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As  the  cases  show,  not  all  placement  efforts  in  behalf  of  specific 
individuals  were  channeled  through  the  Special  Assistant. 

Case  III-F 

Expressions  of  top-level  interest  in  a  specific  case  were  some- 
times interpreted  by  staff  as  signals  that  specific  end  results  — 
eligible  ratings  or  placements  —  be  accomplished,  even  when  such 
instructions  were  neither  explicitly  given  nor  tacitly  implied. 

On  December  6,  1969,  a  Senator  wrote  to  the  Chairman  asking  for 
employment  information  on  behalf  of  a  constituent:   "I  would  appre- 
ciate it  if  a  member  of  your  staff  could  send  me  a  memorandum  outling 
[sic]  the  precise  procedures  Mr.  ***  should  follow  in  obtaining  federal 
employment  ....   Should  he,  for  example,  take  the  Federal  Service 
Entrance  Examination?"  A  copy  of  the  applicant's  Personal  Quali- 
fications Statement,  SF-171,  was  enclosed. 

The  Senator's  letter  made  no  mention  of  the  candidate's  political 
affiliations,  nor  was  placement  assistance  requested.   Only  infor- 
mation on  procedures  was  asked  for.   The  inquiry  could  have  been 
responded  to  properly  merely  by  sending  the  appropriate  examination 
announcement  and  informational  pamphlets,  which  would  have  answered 
the  questions  asked.   The  file  shows,  however,  that  the  letter  came 
into  the  hands  of  the  Executive  Director.   (Though  addressed  to  the 
Chairman,  the  Senator's  letter  shows  no  receipt  stamp  or  entries  from 
the  Chairman's  office.)   It  was  then  passed  to  the  Deputy  Executive 
Director  who  telephoned  the  appropriate  Commission  Regional  Director, 
who  was  told  "to  personally  handle  Mr.  ***'s  application."  A  letter 
advising  the  Senator  that  the  matter  was  receiving  attention  was  signed 
by  the  Chairman  on  December  15.   A  note  in  the  file  shows  the  Regional 
Director  was  not  told  about  the  Senator's  interest  or  why  he  was  being 
asked  to  handle  the  application  personally. 

The  applicant  submitted  a  new  SF-171  to  the  local  area  office  on 
December  17,  1969,  probably  after  being  contacted  by  that  office. 
Two  days  later,  the  application  was  rated  eligible  for  GS-9  under  an 
open  competitive  examination  for  mid-level  positions  known  as  the 
Management,  Administrative,  Staff,  and  Technical  (MAST)  examination. 
The  written  test  then  required  under  that  examination  announcement 
for  placement  purposes  (but  not  for  eligibility  or  ranking  purposes) 
was  waived.   A  certificate  for  a  Loan  Officer,  GS-1165-9,  was  issued 
to  the  Small  Business  Administration  (SBA)  by  the  Commission's  area 
office  on  December  24.   By  December  29,  word  had  reached  the  Chairman's 
office  from  the  Regional  Director  that  the  applicant  had  been  made, 
and  had  accepted,  an  offer  of  employment  from  that  agency,  and  the 
Senator's  Administrative  Assistant  was  so  advised  by  a  telephone  call 
from  the  Chairman  on  that  date.   Only  three  weeks  (which  included  the 
Christmas  holiday)  had  elapsed  since  the  original  inquiry  was  written. 
The  applicant  entered  on  duty  on  January  23,  1970. 
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Nothing  in  the  record  indicates  that  the  applicant  was  unqualified 
for  the  position  to  which  he  was  appointed,  or  that  the  appointment 
could  not  have  been  effected  properly  at  a  later  date  under  normal 
competitive  procedures.   The  Merit  Staffing  Review  Team  has  no 
evidence  that  any  Commission  employee  attempted  to  pressure  SBA  to 
hire  the  applicant.   The  applicant  did,  however,  benefit  from  a 
level  of  attention  not  usually  given  to  candidates  for  entry-level 
positions.   Informational  pamphlets  which  explain  how  to  go  about 
applying  for  Federal  employment  are  written  and  distributed  by  the 
Commission  specifically  to  answer  questions  such  as  that  raised  by 
the  Senator.   The  fact  that  the  Chairman,  the  Executive  Director, 
the  Deputy  Executive  Director,  and  a  Regional  Director  participated 
directly  in,  or  had  knowledge  of,  the  case  could  not  help  but  imply, 
whether  intentionally  or  not,  that  special  treatment  was  to  be 
provided.   The  speed  with  which  the  applicant's  papers  were 
processed  —  including  waiver  of  the  written  test  and  issuance  of 
the  certificate  —  far  outdid  performance  norms. 

Case  III-G 

On  March  31,  1970,  a  Special  Counsel  to  the  President  sent  a 
memorandum  to  the  Chairman  asking  for  assistance  in  placing  an 
individual  in  a  summer  job.   In  addition  to  mentioning  the 
individual's  outstanding  academic  credentials,  the  Special  Counsel 
noted  that  the  individual  had  "worked  for  the  Republic  National 
Committee  in  Washington,"  and  that  his  father  "has  always  been  an 
interested  Republican  and  contributor  to  Republican  party  affairs...." 

Less  than  two  weeks  later,  on  April  10,  1970,  the  Director  of 
BRE  was  able  to  report  to  the  Deputy  Executive  Director  that  the 
individual  had  been  contacted  by  a  BRE  employee,  and  that  the 
Department  of  Interior  had  agreed  to  hire  the  individual  at  GS-3 
in  the  ecology  field,  the  candidate's  expressed  field  of  interest. 
At  this  point  neither  the  Commission  nor  the  agency  had  an 
application  from  the  candidate,  though  the  agency  presumably  had 
whatever  information  was  obtained  during  the  individual's  interview 
with  the  Commission  employee.   The  Director  of  BRE  noted  in  his  report 
on  the  matter  to  the  Deputy  Executive  Director  that  the  Special 
Assistant  "deserves  the  credit  for  coming  up  with  the  kind  of  job 
that  matches  the  candidate's  interests." 

At  the  time  of  these  transactions,  spring  and  summer  of  1970, 
nearly  16,000  applicants  had  established  eligibility  in  the  competitive 
examination  that  had  been  announced  by  the  Commission  for  summer 
employment  with  Federal  agencies  in  the  Washington  area.   Also  at  that 
time,  the  Department  of  Interior  had  been  delegated  authority  to  fill 
certain  summer  positions  directly  under  an  agency  staffing  plan,  by- 
passing the  competitive  summer  employment  examination,  the  closing 
date  for  which  had  already  passed,  for  those  positions.   For  that 
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reason,  the  Interior  Department  was  well  chosen  as  an  employment 
possibility  for  the  individual.   An  appointment  could  have  been 
made  under  the  agency  staffing  plan  without  an  examining  decision 
by  the  Commission. 

The  information  we  have  does  not  establish  what  action  the 
agency  was  asked  to  take.   There  is  nothing  in  the  record  to  suggest 
that  the  agency  was  requested  to  act  outside  regulations.   But  the 
following  actions  were  taken. 

On  June  14,  1970,  the  individual  received  a  700-hour  appointment 
to  a  position  in  the  Library  of  the  U.S.  Geological  Survey,  not  as  a 
GS-3,  but  as  a  Conservation  Aid,  WG- 3501-2.   It  should  be  noted  in 
this  context  that  700-hour  appointments  were  impermissible  during 
the  summer  months  for  temporary  clerical  positions  covered  by  the 
summer  employment  examination.   It  should  be  noted  also  that  the 
wage  grade  classification  designation,  WG-3501,  covers  general 
laboring  rather  than  clerical  work.   Nevertheless,  the  duties  per- 
formed by  the  individual  were  in  fact  clerical.   Apparently  bored 
by  his  assignment,  the  individual  submitted  a  new  SF-171  on  June  23, 
1970,  in  which  he  described  his  duties  as  "menial  clerical  work." 
The  following  day,  June  24,  he  was  reassigned  to  the  Office  of 
Conservation  Education,  Bureau  of  Sport  Fisheries  and  Wildlife, 
still  as  a  WG- 3501-2,  at  bureau  headquarters  in  Washington,  D.C. 
There  is  nothing  in  the  record  showing  the  duties  performed  in 
that  position.   Neither  is  there  anything  in  the  record  to  lead  us 
to  conclude  that  they  were  in  fact  blue-collar  laboring  duties, 
particularly  in  light  of  the  organizational  location  of  the  position. 
The  individual  was  reemployed  in  the  same  position  the  following 
summer. 

The  Merit  Staffing  Review  Team  makes  no  judgment  about  the 
qualifications  of  the  individual  for  the  position  to  which  he  was 
appointed,  nor  about  the  nature  of  the  contact  between  the  Commission 
and  Interior.   We  simply  note  the  lengths  to  which  Interior  went  to 
accommodate  the  Commission's  request,  and  observe  that  the  Commission's 
effort  to  place  the  individual  —  an  individual  with  obvious  and 
high-level  political  sponsorship  —  resulted  in  an  appointment  of 
doubtful  legality  and  compromised  the  role  of  the  Commission  as 
impartial  administrator  of  the  merit  system. 

Case  III-H 

In  1971  a  key  White  House  official  forwarded  a  memorandum  to 
the  Chairman  requesting  placement  assistance  for  a  particular 
individual.   For  the  next  two  years  the  individual's  contacts  with 
the  Civil  Service  Commission  were  with  the  Special  Assistant  to  the 
Director  of  BRE.   In  1973,  the  White  House  official  sent  a  second 
note  to  the  Chairman,  asking  to  have  the  status  of  the  case  checked 
out.   "It  seems  to  me,"  the  official  wrote,  "there  must  be  a  spot 
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available  where  Mr.  ***'s  experience  would  be  valuable  so  that  he 
could  get  in  the  short  time  he  needs  for  20  years  service  with  the 
Federal  Government." 

The  Chairman  discussed  the  case  by  telephone  with  the  interested 
official,  and  asked  the  Special  Assistant  to  the  Director  of  BRE  to 
be  as  helpful  as  possible.   The  Special  Assistant  reported  he  had 
previously  arranged  interviews  for  the  candidate  with  several 
agencies,  including  the  Postal  Service  and  the  Department  of  Commerce. 
The  Chairman  suggested  to  the  Special  Assistant  that  he  refer  the 
candidate  to  an  additional  agency  on  the  basis  of  the  candidate's 
work  experience.   Shortly  thereafter,  the  candidate  was  appointed 
(by  reinstatement)  to  a  GS-13  position  on  April  1,  1973,  with 
the  Commerce  Department,  and  later  sent  a  thank  you  letter  to  the 
Special  Assistant  for  his  help.   An  information  copy  of  the  thank 
you  letter  was  forwarded  to  the  Chairman  by  the  candidate. 

There  is  nothing  in  the  record  to  show  that  the  candidate  was 
not  qualified  for  the  position  to  which  he  was  appointed,  nor  that 
the  Civil  Service  Commission  actively  applied  any  special  pressures 
in  his  behalf  in  order  to  obtain  an  appointment  for  him.   The  Merit 
Staffing  Review  Team  does  not  contend  that  the  individual's  rein- 
statement was  illegal.   The  individual  was,  however,  afforded  favored 
treatment  not  available  to  the  majority  of  former  Federal  employees 
seeking  reinstatement.   In  bypassing  the  normal  placement  channels  — 
the  Commission's  own  Job  Information  Center,  or  the  list  of  personnel 
offices  which  the  candidate  could  have  contacted  directly  on  his 
own  —  in  favor  of  positive  placement  efforts  through  the  Office  of 
the  Special  Assistant  to  the  Director  of  BRE,  the  Commission  took 
the  approach  of  finding  a  job  for  a  specific  person  rather  than  a 
person  for  a  specific  job,  to  the  detriment  of  other  applicants  and 
displaced  employees  whose  interests  the  Commission  also  represents. 

Case  III-I 


In  the  spring  of  1973,  the  Director  of  BRE  asked  his  Special 
Assistant  for  assistance  in  locating  a  job  in  California  for  his 
daughter.   The  Special  Assistant  contacted  acquaintances  in  two 
Federal  agencies  and  asked  about  employment  opportunities  for  the 
young  woman.   One  agency  responded  that  nothing  was  available  in  its 
San  Francisco  office.   The  other  agency  held  some  internal  discussions 
about  the  possibility  of  hiring  the  young  woman  —  at  what  grade, 
whether  the  position  would  be  temporary  or  permanent,  etc. 

At  this  point  the  matter  of  consideration  for  the  Bureau 
Director's  daughter  became  embroiled  in  an  intra-agency  conflict 
over  the  relationship  between  its  central  office  and  regional 
offices  with  respect  to  staffing  of  regional  offices.   The  agency's 
Regional  Administative  Officer  told  his  Regional  Director  that 
their  central  office  had  made  the  employment  of  the  Bureau  Director's 
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daughter  a  "MUST"  case.   The  agency  central  office  employee  who 
allegedly  transmitted  the  "must  hire"  order  denied  that  the  matter 
had  ever  been  put  in  those  terms.   He  acknowledged  that  he  had  told 
the  Regional  Administrative  Officer  that  hiring  the  Bureau  Director's 
daughter  would  enhance  the  regional  office's  and  the  agency's 
relationship  with  the  Civil  Service  Commission,  but  denied  that  he 
had  intended  to  put  any  direct  pressure  on  the  Regional  Administrative 
Officer  or  that  he  had  implied  any  direct  quid  pro  quo  with  respect 
to  agency-Commission  dealings. 

Nothing  in  the  material  available  to  the  Merit  Staffing  Review 
Team  shows  that  the  Special  Assistant  to  the  Director,  BRE,  exerted 
any  pressure  to  hire  the  Bureau  Director's  daughter  on  either  of 
the  agencies  he  contacted.   It  is  not  clear  if  the  Special  Assistant 
told  either  of  the  agencies  that  the  young  woman  in  question  was 
related  to  a  Commission  official  or  if  the  agencies  learned  this  fact 
in  some  other  way.   It  is  not  necessary  for  the  Merit  Staffing  Review 
Team  to  speculate  whether  accession  to  the  request  would  actually  have 
enhanced  the  agency's  relationship  with  the  Commission,  or  even 
whether  the  agency  official  who  phrased  the  matter  in  those  terms  was 
entirely  serious  in  suggesting  such  an  enhanced  relationship.   The 
Merit  Staffing  Review  Team  has  made  no  effort  to  resolve  the  various 
and  sometimes  conflicting  statements  made  by  agency  officials  to  or 
about  one  another  as  to  how  to  treat  the  request  to  hire  the  Bureau 
Director's  daughter,  nor  do  we  believe  that  a  resolution  of  these 
conflicts  is  necessary  for  our  purposes.  What  is  most  significant 
about  this  case,  as  well  as  illustrative  of  the  harmful  effects  of 
such  requests,  is  that  the  question  of  whether  or  not  to  hire  the 
Bureau  Director's  daughter  led  to  some  controversy  within  the  agency 
because  of  the  connection  between  the  candidate  and  a  high-level 
Commission  official.  While  it  may  be  argued  that  any  referral  from 
an  agency  central  office  to  a  regional  office  with  respect  to  appoint- 
ment decisions  within  the  regional  office's  own  delegated  authority 
can  become  similarly  embroiled  in  intra-agency  relations,  the  fact 
that  this  particular  placement  effort  originated  with,  and  was 
identified  with,  the  Civil  Service  Commission  introduced  a  quali- 
tative difference  into  the  matter.   Commission  instructions  require 
all  personnel  actions  to  be  made  on  the  basis  of  merit  and  fitness, 
and  are,  in  theory  at  least,  subject  to  critical  and  impartial  review 
by  the  Civil  Service  Commission.  When  the  Commission  itself  is  a 
participant  in  special  placement  efforts,  the  possibility  of  such 
impartial  review  is  severly  curtailed. 

The  Bureau  Director  involved  was  issued  a  written  reprimand 
by  the  Executive  Director  for  his  involvement.  The  daughter  was 
not  hired  by  the  agency. 
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Improper  Examining  and  Appointment  Decisions 
Appointments  Effected  to  Accommodate  High-Level  Pressures 


To  accommodate  high-level  pressures,  Commission  officials  would 
sometimes  go  to  unusual  lengths  to  authorize  or  make  possible  the 
appointment  of  specific  individuals.  As  in  the  case  of  the  placement 
efforts  described  in  the  preceding  section  of  this  chapter,  action 
by  key  Commission  officials  in  the  case  described  immediately  below 
resulted  in  favored  treatment  for  specific  individuals.   In  this  case, 
competitive  procedures  were  set  aside  to  achieve  improper  objectives. 

Entry  into  the  Commission  for  the  purpose  of  seeking  appointments 
for  specific  individuals  could  be  through  a  variety  of  management 
levels . 

Case  III-J 

A  White  House  assistant  sent  two  confidential  memoranda  to 
the  Executive  Director  and  one  to  the  Director  of  BRE  in  June  1970, 
enclosing  the  resumes  on  17  young  people,  some  of  whom  were 
recognizable  by  name  as  the  children  or  relatives  of  high-level 
White  House  and  Administration  officials.  The  memoranda  referred 
to  an  earlier  discussion  about  the  placement  of  the  young  people 
in  positions  with  the  1970  White  House  Conference  on  Children  and 
Youth. 

Positions  with  the  White  House  Conference  which  were  being 
sought  for  the  17  young  people  were  of  the  kind  properly  filled 
under  the  Summer  Employment  Examination  which,  by  June,  had  long 
since  closed  to  competition.  The  last  written  test  had  been  given 
on  March  14.  Clearly,  some  other  appointment  mechanism  had  to  be 
found  to  authorize  the  employment  of  these  17  young  people. 

The  mechanism  relied  upon  was  the  TAPER  authority,  Temporary 
Appointment  Pending  Establishment  of  a  Register.   One  of  the  White 
House  memoranda  bears  the  note  "TAPER  when  needed"  in  the  handwriting 
of  the  Director  of  BRE. 

The  Merit  Staffing  Review  Team  requested  a  records  search  by 
the  Federal  Records  Center  in  St.  Louis  to  determine  whether  the 
individuals  listed  in  the  White  House  memoranda  had  in  fact  been 
employed  by  the  Federal  Government  during  the  summer  of  1970.  All 
17  had  been  so  employed.  Their  appointments  were  in  several  different 
agencies.   (Planning  for  the  White  House  Conference  was  carried  out 
under  the  leadership  of  the  Department  of  Health,  Education,  and  Welfare 
(HEW) ,  with  some  employees  appointed  on  the  rolls  of  other  agencies 
and  then  detailed  to  HEW.) 
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All  17  young  people  served  under  some  type  of  temporary  appointment 
between  June  and  September  1970.   Thirteen  were  appointed  under  TAPERs . 
Twelve  of  these  appointments  were  at  GS-2,  -3,  and  -4;  one  was  at  GS-5. 
The  four  remaining  young  people  were  appointed  under  various  other 
temporary  authorities. 

As  the  term  denotes,  a  TAPER  authority  is  intended  for  use  in 
situations  where  an  appropriate  register  of  eligibles  has  not  been 
established.   The  published  conditions  for  the  use  of  TAPERs  provide 
that  they  may  be  authorized  by  the  Commission  "when  there  are 
insufficient  eligibles  on  a  register  appropriate  for  filling  the 
vacancy  for  a  period  of  more  than  one  year  and  the  public  interest 
requires  that  the  vacancy  be  filled  before  eligibles  are  certified." 

These  criteria  were  not  met  in  these  cases.   The  manner  in  which 
these  17  young  people  were  placed  was  clearly  improper,  and  was  in 
violation  of  both  the  letter  and  spirit  of  the  merit  system.   The 
fact  that  the  positions  did  not  last  for  a  full  year  might  perhaps 
be  dismissed  as  unpredictable  or  a  mere  technicality.  What  cannot 
be  ignored  is  the  candidacy  of  nearly  16,000  young  people  on  the 
Summer  Employment  register  for  Washington,  D.C.,  who  had,  in  good 
faith,  applied  for,  taken,  and  achieved  eligible  scores  on  the 
competitive  written  examination  for  such  employment.   The  17  young 
people  may  all  have  possessed  the  qualifications  for  the  positions 
to  which  they  were  appointed,  but  waiving  the  competitive  requirements 
for  them  was  obviously  unfair  to  those  who  had  competed.  As  for  the 
public  interest  in  filling  vacancies  without  delay,  we  believe  its 
furtherance  rested  in  the  use  of  the  Summer  Employment  register,  a 
register  established  precisely  for  the  purpose  of  filling  such 
temporary  summer  positions,  not  in  the  irregular  issuance  of  TAPER 
authorities . 

We  were  unable  to  determine  by  whom  the  TAPER  authorities  were 
issued.  The  authorizations  are  unsigned:   there  is  no  space  on  the 
authorizing  document  for  a  signature  or  other  authorization.   This 
absence  of  authentication  presented  the  Merit  Staffing  Review  Team 
with  a  persistent  problem  in  our  efforts  to  unravel  the  circumstances 
surrounding  the  issuance  of  certificates  of  eligibles  by  Commission 
examining  offices.  The  TAPER  authorities  issued  in  this  case  could 
not  be  traced  to  the  agency  through  the  block  assigned  to  the  request 
number.  This  block  was  blank  in  all  the  authorities  we  examined, 
probably  for  the  reason  that  agency  requests  were  never  officially 
submitted.   In  at  least  three  instances,  the  TAPER  authorities  were 
issued  the  same  day  the  resumes  of  the  candidates  were  received  in 
the  Commission. 
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Accommodating  Agency  Requests  for  Poorly  Qualified  Candidates 

In  reviewing  individual  cases,  members  of  the  Merit  Staffing 
Review  Team  have  carefully  avoided  second-guessing  technical  examining 
decisions  by  substituting  their  own  judgments.   Broad-band  unassembled 
examining  is  admittedly  an  imprecise  art,  not  a  rigorous  science,  and 
borderline  examining  decisions  can  sometimes  be  justified  either  way. 

There  were  some  examining  decisions,  however,  which  seemed  to  us 
to  be  so  far  out  of  line  with  established  standards  as  to  lend  credence 
to  the  contention  that  the  Civil  Service  Commission,  under  pressure 
from  agencies  or  influential  sources,  certified  to  agencies  name- 
requested  candidates  who  were  poorly  qualified  for  the  positions  to 
which  they  were  appointed,  or  approved  advanced  in-hire  rates  for 
candidates  without  demonstrably  unique  or  superior  qualifications. 

Case  III-K 

On  May  25,  1970,  the  Commission  received  a  request  from  the 
Department  of  Health,  Education,  and  Welfare  (HEW)  to  have  a  name- 
requested  individual  certified  for  the  position  of  Assistant  to  one 
of  the  agency's  Regional  Directors,  GS-301-15.   HEW  failed  to  submit 
an  acceptable  recruiting  plan  with  the  request,  and  BRE  returned  the 
case  to  the  agency  without  action  on  June  9. 

Shortly  thereafter,  one  of  the  candidate's  Senators  telephoned 
the  Commission's  Chairman,  expressing  interest  in  the  status  of  the 
case.  The  Chairman  routinely  turned  the  matter  over  to  his  secretary 
for  normal  transmittal  to  the  appropriate  action  office  in  BRE,  and 
asked  to  be  kept  informed. 

Over  the  course  of  the  next  three  or  four  weeks,  the  Washington 
LAB  contacted  HEW  several  times,  asking  for  the  recruiting  plan.   It 
is  not  clear  from  the  available  records  whether  the  Executive  Officer  of 
the  IAB  was  specifically  asked  to  check  with  HEW  about  the  recruiting 
plan,  or  if  the  Executive  Officer  did  this  on  his  own  initiative.   That 
such  contact  was  made  does,  however,  demonstrate  that  the  responsible 
examining  office  was  aware  of  and  was  trying  to  be  responsive  to 
top-level  Commission  interest  in  the  case.   The  contacts  with  HEW 
about  a  case  not  officially  before  the  Commission  at  that  moment 
also  alerted  that  agency  that  the  Commission  was  aware  of  the  Con- 
gressional interest  in  this  case.  Additionally,  these  contacts  left 
the  impression  that,  when  returned,  the  case  would  receive  something 
more  than  routine  attention. 

During  the  three-  or  four-week  period,  a  telephone  call  from  the 
office  of  one  of  the  candidate's  home-State  Congressmen  was  made  to 
the  Chairman's  office.   This  particular  Congressman  was  a  member  of 
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the  House  Committee  on  Post  Office  and  Civil  Service.   The  Congressman, 
as  well  as  the  Senator  who  had  called  earlier,  were  listed  as  references 
on  the  candidate's  Personal  Qualifications  Statement  (SF-171)  . 

A  rating  panel  met  on  the  case  on  July  13  and  14,  1970.   The 
complete  certification  file  on  this  case  is  no  longer  available,  so  it 
is  impossible  to  reconstruct  the  details  of  the  rating  and  ranking  on 
this  case.   We  examined  the  candidate's  official  personnel  folder  and 
reviewed  the  SF-171  on  which  his  eligible  rating  and  .certification  for 
career-conditional  appointment  was  based.   The  candidate  described 
his  total  experience  for  the  preceding  24  years  in  only  two  sentences. 
On  the  basis  of  these  two  sentences,  the  Commission  rated  the  candidate 
eligible  for  grade  GS-15,  assigned  him  a  score  of  98,  and  ranked  him 
first  on  a  certificate. 

Commission  instructions  require  that  all  information  submitted  by 
a  candidate  and  used  as  a  basis  for  rating  in  an  open  competitive 
examination  be  made  part  of  the  formal  application  and,  upon  appoint- 
ment, filed  in  the  employee's  official  personnel  folder.   The 
application  with  the  two  sentences  in  the  applicant's  personnel  folder 
has  no  additional  material  identifiable  as  being  associated  with  the 
application  for  rating  purposes. 

Other  material  in  the  personnel  folder  does  bear  on  the  candidate's 
background  and  qualifications.   In  a  March  7,  1970,  memorandum  to  a 
senior  personnel  specialist  at  HEW,  the  employee  (then  an  applicant) 
described  his  background  in  agricultural  publishing  and  in  "bringing 
interested  business  groups  together  and  developing  terms  for  successful 
mergers  or  sales."  This  memorandum  was  apparently  used  by  HEW  as  the 
basis  for  giving  the  candidate  an  excepted  appointment  as  an  Expert 
on  March  16.   While  we  cannot  state  with  certainty  whether  this  memo- 
randum was  available  to  the  Commission  examiner (s)  who  rated  the 
February  11,  1970,  application  for  the  Senior  Level  examination, 
nothing  in  the  memorandum  provides  any  more  solid  foundation  for  the 
eligible  rating  and  certification  to  the  position  of  Assistant  to 
the  Regional  Director,  HEW. 

In  addition  to  rating  the  candidate  eligible  at  grade  15  and 
certifying  him  for  appointment,  the  Commission  also  authorized  his 
appointment  at  step  10  of  GS-15  on  the  basis  of  "superior  qualifi- 
cations" for  the  position  concerned.   The  file  on  the  superior 
qualifications  determination  is  likewise  unavailable. 

Other  material  in  the  official  personnel  folder  also  suggests  why 
there  had  been  difficulty  in  the  submission  of  an  acceptable  recruiting 
plan  with  the  request  for  certification.   The  candidate  was  already  on 
the  agency's  rolls  at  the  duty  station  concerned  under  an  excepted 
appointment  as  an  Expert  at  the  time  the  request  for  certification 
from  Senior  Level  was  made.   The  candidate  was  converted  to  career- 
conditional  status  without  a  break  in  service. 
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Case  III-L 

On  November  20,  1969,  the  Office  of  Economic  Opportunity  (0E0) 
submitted  a  request  for  Commission  approval  to  appoint  a  named  candidate 
under  Schedule  B  to  the  position  of  Special  Assistant,  GS-301-14,  in 
one  of  the  agency's  regional  offices.  Approval  was  also  requested  to 
appoint  the  candidate  at  step  10  of  the  grade,  based  on  the  agency's 
special  need  for  a  person  with  the  candidate's  background  in  dealing 
with  one  of  the  agency's  client  groups.   In  support  of  its  request  0E0 
submitted  a  position  description,  a  copy  of  the  candidate's  application, 
and  a  brief  statement  of  the  comparability  of  the  salary  requested 
($24,093)  to  the  candidate's  prospective  salary  increase  with  his 
current  employer  and  an  annual  food  and  lodging  allowance. 

The  statutory  provision  for  advanced  in-hire  rates  speaks  to 
"such  considerations  as  the  existing  pay  or  unusually  high  or  unique 
qualifications  of  the  candidate,  or  a  special  need  of  the  Government 
for  his  services."  Commission  instructions  expand  on  the  statutory 
language  by  providing  for  such  considerations  as  the  candidate's 
high  stature  in  the  field  of  endeavor  with  which  the  position  >to  be 
filled  is  concerned,  the  possession  of  one  or  more  advanced  degrees 
or  publications  in  the  field  of  endeavor,  an  unusual  combination  of 
skills  or  interdisciplinary  education  or  training,  and  an  outstanding 
reputation  in  the  field  of  endeavor  where  such  reputation  would 
clearly  contribute  to  success  on  the  job  or  the  agency  mission. 

Only  four  years  of  the  0E0  candidate's  previous  experience  was 
in  any  way  relevant  to  the  job  being  filled,  and  could  therefore  be 
the  only  basis  on  which  to  judge  the  merits  of  the  advanced  rate 
request.  These  four  years,  in  which  the  candidate's  salary  had  gone 
from  $7200  to  $12,600  per  year,  were  in  the  employ  of  the  ***  State 
Republican  Party  in  community  relations  and  communications  work. 
The  candidate  had  also  worked  as  a  Capitol  policeman,  an  insurance 
underwriter,  and  a  supervisor  fox  route  and  sales  service  for  a  linen 
rental  company.   The  candidate  was  a  high  school  graduate  and  had 
taken  some  college  courses,  but  did  not  have  a  college  degree. 

In  addition  to  his  $12,600  salary  with  the  State  Republican 
Party,  the  candidate  stated  that  he  received  an  allowance  of  $7200 
per  year  "for  food  and  lodging  and  travel  expenses,"  and  certain  fringe 
benefits  (life,  health,  and  disability  income  insurance)  costing  u  , 
approximately  $780  per  year.   Included  with  the  agency  submission  was 
a  copy  of  a  November  4,  1969,  memorandum  from  the  finance  director  to 
the  executive  director  of  the  State  party  noting  that  the  candidate's 
salary  would  be  increased  on  January  1,  1970,  to  $18,000  per  year. 

There  is  no  indication  in  the  working  papers  on  this  case  that 
any  attempt  was  made  to  verify  the  prospective  salary  increase  from 
$12,600  to  $18,000  —  an  increase  of  over  40  percent.   The  working 
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papers  take  note  of  the  $7200  claimed  "for  food  and  lodging  and  travel 
expenses",  and  ask  "What  portion  to  allow?   If  half  of  $7200  allowed 
is  nontravel  —  would  be  gross  comp[ensation]  of  about  $22,000  — 
therefore  within  i.axiraum  limit"  (Commission  policy  at  that  time  was 
not  to  approve  advanced  rate  requests  for  a  rate  more  than  $2000 
above  the  candidate's  existing  income).   There  is  no  explanation  of 
how  the  decision  to  allow  half  of  the  claimed  allotment  was  arrived 
at,  nor  even  whether  verification  was  sought  that  this  allotment 
represented  actual  income  rather  than  merely  reimbursement  for  travel 
expenses.   The  $780  claimed  as  the  value  of  the  insurance  benefits 
was  not  verified,  nor  was  it  compared  to  the  actual  expenses  the 
candidate  would  have  incurred  in  purchasing  comparable  Federal  benefits 

The  agency  request  was  approved  on  November  25,  1969,  with  the 
following  notation  by  the  Chief  of  the  Career  Services  Division: 
"Very  weak  case  but  overall  situation  indicates  approval."  The 
candidate  thus  was  permitted  to  be  hired  at  a  salary  of  $24,093  which 
was  $11,493  more  than  he  was  currently  earning  —  nearly  double  his 
then-current  salary  —  based  on  experience  that  might  reasonably  be 
questioned  as  qualifying  for  step  1  of  grade  14,  much  less  step  10. 

Questionable  Advice  to  Agencies 

Personnel  laws,  rules,  and  regulations  can  be,  and  sometimes  are, 
quite  complex.  As  interpreter  of  Civil  Service  laws  and  rules  and 
promulgator  of  their  implementing  regulations,  the  Civil  Service 
Commission  staff  is  continually  bombarded  with  questions  from  the 
agencies  about  the  meaning  of  specific  regulations  or  about  the 
propriety  of  proposed  actions.   It  is  both  necessary  and  proper 
that  the  Commission  respond  to  such  inquiries. 

In  doing  so,  however,  Commission  staff  must  be  ever-mindful  that 
their  interpretations  and  advice  must  be  in  accordance  with  the  spirit 
as  well  as  the  letter  of  the  particular  law,  regulation,  policy,  etc., 
for  they  serve  the  institution  which  is  the  custodian  of  civil  service 
lavs  and  guardian  of  public  policy  on  Federal  personnel  management. 
Advice  to  agencies  on  how  to  manipulate  the  examining  system  to 
accomplish  a  particular  action  without  regard  to  the  propriety  of  the 
action  calls  into  question  the  moral  authority  with  which  the 
Commission  exercises  its  stewardship  of  the  merit  system,  and  weakens 
the  Commission's  ability  to  administer  that  system  impartially.   The 
following  cases  are  illustrative  of  this. 

Case  III-M 

On  October  28,  1971,  a  regional  office  of  the  Department  of  Labor 
submitted  a  name  request  for  a  Work  Training  Program  Specialist, 
GS- 301-11,  to  a  Civil  Service  Commission  regional  office.   The  name- 
requested  candidate  was  the  brother  of  a  Congressman.   The  certifi- 
cation request  specified  five  selective  factors  to  be  applied  in 
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ranking  candidates.   These  factors  were  all  considered  invalid  by  the 
Commission  examining  office,  and  were  disallowed.   The  name- requested 
candidate,  who  had  no  background  in  work  training  programs,  was  thus 
not  within  reach  for  appointment,  and  the  request  was  returned  to  the 
agency. 

The  Department  of  Labor's  Regional  Personnel  Officer  met  personally 
with  the  Chief  of  the  Commission's  Regional  Staffing  Division  to  discuss 
the  case.   Because  the  name-requested  candidate's  entire  work 
experience  had  been  in  jewelry  manufacturing,  the  Chief  of  the 
Commission's  Staffing  Division  commented  that  the  candidate's  name 
could  be  referred  from  the  eligible  list  if  Labor  could  establish  a 
need  for  a  Specialist  with  such  a  background.   The  significance  of  a 
background  of  that  kind  for  performance  of  the  job  as  originally 
submitted  was  nowhere  reflected  in  the  position  description. 

The  name  request  was  resubmitted  on  November  10,  1971,  accom- 
panied by  a  selective  factor  stating  that  "Experience  and  knowledge 
of  jewelry  manufacturing  process  is  mandatory  for  successful  per- 
formance on  the  job,"  and  by  a  signature-stamped,  undated  amendment 
to  the  original  position  description,  spelling  out  the  jewelry 
manufacturing-related  duties.   Both  the  Commission's  Chief  of 
Staffing  and  the  Regional  Director  agreed  that  if  the  Department 
of  Labor  were  willing  to  say  a  jewelry  manufacturing  background  was 
needed  for  the  position,  the  Commission  would  certify  the  name- 
requested  candidate.  A  certificate  listing  only  the  name- requested 
candidate  was  issued  on  November  12,  1971.   Because  the  candidate 
had  been  serving  on  an  extension  of  a  temporary  appointment  which 
expired  on  November  11,  the  certification  was  rushed  through  in 
order  to  accommodate  the  Department  of  Labor. 

This  case  resurfaced  in  1975  during  an  on-site  Commission 
evaluation  of  the  Department  of  Labor's  Regional  Employment  Standards 
Administration.   In  the  course  of  a  detailed  investigation  into  the 
circumstances  surrounding  the  original  appointment  of  this  individual, 
the  Commission's  Evaluation  Division  interviewed  a  number  of  present 
and  former  Commission  and  Department  of  Labor  employees.   Included 
in  the  interview  summaries  and  statements  were  allegations  that  a 
Department  of  Labor  headquarters  official  had  pressured  its  regional 
office  to  have  the  individual's  temporary  appointment  extended,  that 
the  individual's  brother  (the  Congressman)  had  convinced  one  of  the 
Senator's  from  the  same  State  to  hold  up  the  confirmation  of  a 
Department  of  Labor  official  until  the  candidate  could  be  certified 
and  appointed,  and  that  the  Commission's  Regional  Director  had 
received  a  call  from  the  Commission's  central  office  (from  whom  is 
not  clear)  asking  him  to  see  what  could  be  done. 

The  material  available  to  the  Merit  Staffing  Review  Team  does 
not  establish  the  accuracy  and  truthfulness  of  all  the  allegations 
about  the  circumstances  surrounding  this  case.   We  believe  it  is 
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sufficient  to  point  out  that  the  attitude  of  "responsiveness  to 
agency  requests"  was  stretched  beyond  reasonable  or  proper  limits  to 
the  point  that  the  Commission  effectively  abandoned  not  only  its 
statutory  role  as  administrator  of  the  merit  system  but  also  its  leader- 
ship role  for  sound  personnel  management.   Commission  action  in  this 
case  served  as  a  mere  rubber  stamp  for  the  agency  request;  its  advice 
to  agency  officials  was  in  keeping  neither  with  bona  fide  agency  manage- 
ment needs  nor  with  competitive  merit  principles. 

Case  III-N 

On  September  19,  1969,  a  Special  Assistant  for  Legislative  Affairs 
at  the  Department  of  Labor  sent  an  application  to  the  Chairman.   The 
application  was  that  of  an  individual  then  serving  as  Administrative 
Assistant  to  a  Member  of  Congress.   The  Labor  Special  Assistant  stated 
that  he  wished  to  have  the  individual  join  his  staff,  and  that  he  wished 
to  employ  him  at  step  5  of  GS-15.   The  Special  Assistant's  letter 
stated:   "He  has  indicated  that  is  all  he  will  consider.   In  view  of 
the  fact  that  he  is  presently  getting  less  than  that,  I  understand  I 
need  the  approval  of  the  Commission."  In  September  1969  the  individual 
was  earning  $19,472.  At  that  time,  step  1  of  GS-15  was  $21,589; 
step  5  was  $24,469. 

The  letter  was  sent  to  the  Director  of  BRE  for  action.   No  special 
handling  was  requested  by  the  Chairman's  office  other  than  to  have 
the  incoming  letter  returned  to  that  office. 

On  September  22,  1969,  the  Director  of  BRE  spoke  to  the  Labor 
Special  Assistant  and  explained  that  the  request  could  not  be  granted. 
Under  Commission  regulations,  a  Federal  employee  (including  an  individual 
serving  in  a  Congressional  staff  position)  may  be  appointed  at  an 
advanced  salary  rate  based  on  superior  qualifications  only  after  a 
break  in  service  of  at  least  90  days.   The  Bureau  Director  did  explain 
that  if  the  Congressman  were  to  raise  the  individual's  salary,  the 
highest  previous  rate  rule  could  be  used  to  establish  a  rate  comparable 
to  the  desired  advanced  rate  without  need  for  Commission  approval. 
The  Labor  Special  Assistant  stated  that  he  would  try  to  arrange  that 
with  the  Congressman.   When  it  was  made  clear  that  Labor  intended  to 
hire  the  individual  under  Schedule  C,  the  Bureau  Director  concluded 
that  further  Commission  action  was  unnecessary,  and  so  informed  the 
Chairman's  office. 

On  the  same  day  that  the  Director  of  BRE  spoke  to  the  Labor 
Special  Assistant,  a  staff  member  in  the  Career  Services  Division 
(the  office  responsible  for  acting  on  advanced  in-hire  requests) 
spoke  to  a  personnel  official  at  Labor  and  suggested  that  Labor 
"attempt  to  'Ramspeck'  Mr.  ***  from  his  current  position  as  Adminis- 
trative Assistant...."  There  is  no  evidence,  however,  that  the 
individual's  departure  from  his  Congressional  position  was  involuntary, 
a  statutory  requirement  for  "Ramspeck"  conversions.   The  available 
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evidence,  including  the  individual's  statement  of  why  he  was  leaving 
his  Congressional  position  ("To  serve  Nixon  Administration  in  appro- 
priate capacity"),  indicates  quite  the  contrary.   As  the  Labor  Depart- 
ment decision  was  to  hire  the  individual  under  Schedule  C,  however, 
the  "Ramspeck"  issue  was  mooted. 

At  this  point,  there  was  every  reason  for  the  Commission  to 
believe  that  its  involvement  with  the  case  was  over.   On  November  10, 
however,  the  Labor  Special  Assistant  again  wrote  to  the  Chairman, 
requesting  Commission  approval  of  step  5  of  GS-15  for  the  named 
individual.   On  November  14,  the  Director  of  BRE  again  spoke  to  the 
Labor  Special  Assistant  and  reiterated  the  Commission's  inability  to 
authorize  the  advanced  rate.   The  General  Counsel's  Office  wrote  an 
opinion  on  November  26  confirming  this.   Official  notification  of  the 
Commission's  decision  was  sent  to  Labor  over  the  Chairman's  signature 
on  December  2.   The  Chairman  reminded  the  Labor  Special  Assistant  that 
the  appointment  at  the  advanced  step  could  be  accomplished  in  other 
ways . 

Incidentally,  Mr.  ***,  Director  of  our  Bureau  of  Recruiting 
and  Examining,  informs  me  that  he  advised  both  you  and 
appropriate  personnel  officers  of  the  Labor  Department  on 
September  22nd  that  we  could  not  approve  Mr.  ***'s  appoint- 
ment at  the  step  of  the  grade  that  you  requested,  and  that 
he  suggested  a  couple  of  ways  in  which  this  case  could  be 
handled  by  Labor  Department  officials. 

In  the  judgment  of  the  Merit  Staffing  Review  Team,  Commission 
officials  and  employees  acted  improperly  in  providing  the  advice  they 
did  to  the  Department  of  Labor.  Agencies  may  properly  be  told  what 
a  particular  regulation  means  or  whether  a  particular  proposed 
action  is  legal.  The  Commission  should  not,  however,  be  coaching 
agencies  on  how  to  circumvent  existing  regulations  so  as  to  achieve 
results  which  are  not  in  keeping  with  sound  personnel  management 
practices. 

Notwithstanding  the  technical  ineligibility  of  the  candidate 
for  an  advanced  in-hire  rate,  which  mooted  the  question  of  authorizing 
the  rate,  nothing  in  the  record  shows  that  the  Commission  gave  any 
serious  consideration  to  the  merits  of  the  Department  of  Labor's, 
request.  The  agency  made  no  presentation  of  any  superior  qualifi- 
cations that  the  candidate  may  have  possessed,  nor  did  the  agency 
claim  that  it  had  some  special,  pressing  need  for  his  services.  No 
hardship  would  have  been  worked  on  the  candidate  had  he  been  appointed 
at  step  1  of  GS-15,  a  rate  already  $2000  higher  than  his  then-current 
salary. 
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The  Congressman  raised  his  Administrative  Assistant's  salary  to 
$25,795  on  December  1,  1969.   The  individual  was  appointed  by  the 
Department  of  Labor  under  Schedule  C  on  January  5,  1970,  not  at  step  5 
of  GS-15,  but  at  step  7,  $25,909  —  two  steps  higher  than  that 
originally  requested. 

This  case  vividly  illustrates  the  Commission's  disposition  to  avoid 
saying  no  to  agency  requests  regardless  of  the  merits  of  the  requests. 

Manipulating  Examining  Procedures  to  Accommodate  Agency  Requests 

Cases  III-M  and  III-N,  above,  illustrate  the  kinds  of  advice 
Commission  officials  sometimes  gave  agencies  on  how  to  manipulate  the 
merit  staffing  system  so  that  a  request  could  be  more  readily  approved 
by  the  Commission  or  effected  by  the  agency  without  need  for  further 
Commission  involvement.   In  some  cases,  Commission  officials  actively 
participated  in  manipulating  the  examining  system  in  order  to 
accommodate  an  agency  request. 

Case  III-O 

On  May  4,  1973,  the  Department  of  Health,  Education,  and  Welfare 
(HEW)  submitted  a  request  for  certification  of  a  named  candidate  for  a 
position  as  Assistant  Regional  Director  for  Public  Affairs,  GS-1081-14. 
The  Commission  area  office  determined  that  there  was  an  insufficient 
number  of  qualified  eligibles  within  the  region  to  warrant  restriction 
of  competition  to  the  region.  As  the  name-requested  candidate  lived 
in  the  Washington,  D.C.,  area,  the  agency  was  satisfied  to  have  the 
competition  on  a  nationwide  basis.  A  nationwide  referral  list  was 
prepared  by  BRE,  but  it  was  determined,  upon  ranking  by  the  regional 
area  office,  that  the  name-requested  candidate  would  not  be  within 
reach  for  appointment.  Upon  learning  this,  the  agency  cancelled  its 
request  on  May  31.  No  certificate  was  issued. 

On  May  11,  1973,  one  week  after  the  name  request  was  submitted 
to  the  Commission,  the  agency  gave  the  named  candidate  a  30-day  special 
need  appointment  to  the  same  position  for  which  certification  had  been 
requested.   This  appointment  did  not  require  Commission  approval  and 
was  probably  unknown  to  the  Commission  at  the  time.   On  June  7,  1973, 
one  week  after  cancellation  of  the  certification  request,  HEW  requested 
Commission  approval  of  a  30-day  extension  of  the  special  need  appoint- 
ment. Approval  was  granted  on  June  11. 

A  second  request  for  certification  of  the  named  individual  was 
submitted  to  the  regional  area  office  on  June  18,  1973.   This  second 
request  showed  the  name-requested  candidate's  residence  as  being  in 
the  vicinity  of  the  regional  city  (a  consequence  of  his  special  need 
appointment),  and  asked  that  competition  be  restricted  to  the  region. 
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On  June  27,  1973,  the  regional  area  office  issued  a  certificate 
based  on  the  restricted  zone  of  consideration,  with  the  name-requested 
candidate  third  of  five  eligibles.   The  individual's  special  need 
appointment  was  converted  to  career-conditional  July  8,  1973. 

The  foregoing  paragraphs  catalogue  the  significant  examining 
actions  relevant  to  this  case.  A  number  of  other  matters  are  also 
involved.   It  has  been  alleged,  for  example,  that  a  Senator  from  the 
State  in  which  the  HEW  regional  office  was  located  was  involved  in 
efforts  to  get  the  named  candidate  certified,  though  the  nature  and 
extent  of  such  involvement  is  not  clear;  that  the  Director,  BRE, 
personally  contacted  the  Regional  Staffing  Specialist  assigned  to  the 
case  with  instructions  to  restrict  the  zone  of  consideration  to  the 
region;  that  the  individual  in  BRE  who  controlled  retrievals  from  the 
Senior  Level  register  at  first  refused  to  honor  the  request  for 
restricted  competition  on  the  grounds  that  it  had  already  been  determined 
that  such  limited  competition  was  inadequate,  and  only  acquiesced 
after  the  intervention  of  the  Director,  BRE;  and  that  the  agency  had 
guaranteed  the  named  candidate  a  permanent  position,  prompting  his 
relocation  from  the  Washington,  D.C.,  area  to  the  vicinity  of  the 
regional  office  city.   It  is  not  clear  what  roles  were  played  by  the 
Commission's  regional  area  office  manager  and  chief  of  staffing  in  the 
decision  to  restrict  competition  to  the  region. 

Regardless  of  which  Commission  officials  or  employees  were 
responsible  and  to  what  extent,  it  is  significant  that  Commission 
staff  participated  in  the  manipulation  of  the  examining  system  to 
accommodate  an  agency  request  which  had  already  been  disapproved 
once  on  its  merits.   The  extension  of  the  special  need  appointment 
may  have  been  justified,  but  on  its  face  appeared  to  serve  merely  as 
a  holding  action  until  the  agency  could  arrange  for  certification  of 
the  candidate,  and  in  any  event  alerted  the  Commission  that  the 
candidate  had  relocated  his  residence  in  anticipation  of  permanent 
employment.   We  also  find  it  difficult  to  believe  that  there  was 
sufficient  competition  in  June  to  justify  geographic  restriction  of 
the  competition  when  such  competition  had  been  judged  inadequate  late 
in  May.   Credible  evidence  suggests  that  the  Commission  arranged  for 
the  candidate's  certification  to  save  the  agency  embarrassment. 

Improper  Use  of  Limited  Executive  Assignments 

Though  few  in  number  compared  to  the  rest  of  the  civil  service 
workforce,  executive  positions  at  the  supergrade  levels  are  crucial 
to  the  operation  of  the  Federal  Government,  and  staffing  these  positions 
forms  an  important  part  of  the  Commission's  examining  activity.   Because 
of  the  very  small  number  of  supergrade  positions  which  are  filled  each 
year  from  outside  the  Federal  Service  through  open  competitive  procedures, 
and  the  absence  of  specific  allegations  of  improper  executive  staffing 
actions  for  resolution  by  the  Merit  Staffing  Review  Team,  we  made 
only  a  limited  review  of  the  executive  staffing  activities  of  the 
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Bureau  of  Executive  Manpower.   Two  supergrade  cases  described  below 
raise,  we  believe,  substantial  questions  about  the  propriety  of 
Commission  actions  authorizing  Limited  Executive  Assignments  (LEA) . 
The  facts  surrounuing  these  LEAs  reinforce  the  picture  of  an  institu- 
tional climate  of  "responsiveness"  to  agency  needs  and  requests,  and 
avoidance  of  potential  embarrassment. 

The  conditions  under  which  the  Commission  may  authorize  Limited 
Executive  Assignments  are  set  down  in  the  Civil  Service  Rules .   Under 
Rule  9.6  a  Limited  Executive  Assignment  may  be  authorized  when:   1) 
the  position  is  expected  to  be  of  limited  duration;  or  2)  the  agency 
concerned  establishes  an  unusual  need  for  urgent  staffing  that  cannot 
adequately  be  met  under  the  procedures  for  Career  Executive  Assignments 
The  appointment  of  an  individual  under  Limited  Executive  Assignment  is 
noncompetitive,  but  to  a  position  in  the  competitive  service.   An 
individual  so  appointed  dees  not  acquire  competitive  status  while 
serving  under  Limited  Executive  Assignment,  but  may,  at  the  agency's 
option,  be  converted  to  career  status  at  the  end  of  the  five-year 
maximum  time  limit  for  the  assignment.   Limited  Executive  Assignments 
thus  provide  a  means  for  noncompetitive  entry  into  the  career  service. 

The  provisions  of  Rule  9.6  were  published,  as  are  all  the  Civil 
Service  Rules,  in  the  form,  and  under  the  authority,  of  an  Executive 
Order  of  the  President.   It  is  a  well-established  administrative 
principle  that  where  the  language  of  an  Executive  Order  is  clear  and 
leaves  no  doubt  as  to  its  meaning,  alternative  interpretations  of 
that  language  are  not  a  matter  for  discretion  by  the  parties  on  which 
the  order  is  binding. 

In  the  two  cases  which  follow  neither  of  the  two  conditions 
for  the  authorization  of  Limited  Executive  Assignments  were  present. 

Case  III-P 

In  mid-April  1969  the  Commission  was  informed  that  a  newspaper 
in  a  large  city  had  carried  a  story  that  a  certain  named  individual 
was  to  be  appointed  Regional  Administrator  for  the  General  Services 
Administration  (GSA)  in  that  city.  According  to  the  newspaper  account, 
the  incumbent  Regional  Administrator  had  accepted  a  position  in  the 
agency's  headquarters  in  Washington. 

On  April  28,  1969,  GSA  submitted  a  request  to  the  Bureau  of 
Executive  Manpower  (BEM)  for  an  executive  inventory  referral  and 
permission  for  an  outside  search  for  this  Regional  Administrator 
position.   BEM  referred  19  background  files  to  GSA  on  May  16.   On 
May  26,  1969,  GSA  requested  approval  of  the  appointment  under  Career 
Executive  Assignment  of  the  individual  named  in  the  newspaper  article, 
who  was  then  serving  as  an  elected  official  in  local  government.   He 


58 


had  previously  been  a  Member  of  Congress,  an  acting  postmaster, 

and  had  served  in  Schedule  C-type  positions  with  two  Federal  agencies. 

In  a  memorandum  to  the  Commission,  the  Director  of  BEM  noted: 

The  request  [to  approve  the  agency  selection]  contained 
documentation  regarding  GSA's  outside  search  in  its  con- 
sideration of  our  candidates.   There  is  little  doubt  that 
its  documentation  is  a  proforma  compliance  with  the 
requirements  of  the  Executive  Assignment  System. 

On  the  other  hand,  we  have  received  [the  agency  selection's] 
qualifications  and  have  determined  that  he  is  qualified 
for  the  position.... 

If  [the  agency  selection]  is  routinely  approved  he  would 
obtain  career  status,  after  an  appropriate  probation 
period.  However,  to  pretend  that  he  was  discovered 
during  the  search  would,  we  believe,  cause  the  validity 
of  the  Executive  Assignment  System  to  be  seriously 
questioned  by  the  GSA  executives  who  are  familiar  with 
the  facts  in  this  case. 

The  memorandum  then  set  forth  options  available  to  the  Commission, 
and  a  recommendation.   One  alternative  would  have  been  to  return  the 
case  to  the  agency  and  ask  for  a  more  complete  search;  but  this  would 
probably  have  resulted,  the  memorandum  said,  in  more  documentation  to 
prove  the  superiority  of  the  candidate  already  selected.   The 
Commission  could  determine  that  the  position  was  non-career;  this 
would  have  implied  that  all  GSA  Regional  Administrator  positions  were 
non-career,  a  position  which,  the  Bureau  Director  believed,  the 
Commission  was  not  prepared  to  support.   "Finally,"  he  wrote: 

we  could  approve  a  Limited  Executive  Assignment  based 
on  the  need  to  speedily  fill  the  position.  We  believe 
this  third  approach  is  the  best  of  several  rather 
undesirable  alternatives.  Accordingly,  we  recommend 
that  [the  agency  selection]  be  granted  a  limited 
executive  assignment. 

The  recommendation  was  approved  by  the  Commission  on  June  2,  1969. 

Case  III-Q 

On  April  28,  1969,  the  Commission  received  a  Request  for 
Executive  Personnel  Action  from  the  General  Services  Administration 
(GSA)  for  an  executive  inventory  referral  and  permission  to  conduct 
an  outside  search  to  fill  Regional  Administrator  positions,  GS-340-16, 
in  five  of  the  agency's  ten  regions.  At  least  some  of  the  five 
positions  were  then  encumbered  by  career  employees  serving  under 
Career  Executive  Assignments. 
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On  July  15,  1969,  an  article  in  a  major  daily  newspaper  announced 
that  a  certain  named  individual  would  be  appointed  Regional  Administrator 
for  GSA.   According  to  the  newspaper  account,  the  individual  reportedly 
had  the  approval  of  both  Senators  from  his  home  State,  in  which  the 
regional  office  was  located.   (The  two  Senators,  along  with  a  former 
Congressman  from  the  State  who  was  then  serving  as  head  of  an  executive 
agency,  were  listed  as  references  on  the  individual's  Personal  Qualifi- 
cations Statement,  SF-171.)   The  article  noted  that  the  individual 
whose  appointment  was  announced  was  a  Republican,  and  that  the  Acting 
Administrator  of  the  region  was  a  Democrat.   (In  fact,  however,  the 
incumbent  Regional  Administrator  was  not  serving  in  an  "acting" 
capacity. ) 

Two  days  later,  on  July  17,  GSA  notified  the  Commission  that  it 
had  selected  the  individual  named  in  the  newspaper  article  as  Regional 
Administrator  in  accordance  with  the  procedures  of  the  Executive 
Assignment  System,  and  requested  Commission  approval  of  the  individual's 
appointment.   GSA  subsequently  notified  the  Commission  (on  July  23,  1969) 
that  the  present  incumbent  of  the  position  was  vacating  the  position 
and  accepting  a  downgrade  within  the  agency.   No  reasons  for  the 
incumbent's  downgrading  were  cited.   There  is  nothing  in  the  record 
to  show  that  BEM  attempted  to  find  out  why  the  incumbent  was  accepting 
the  downgrade,  or  why  the  April  28  request  had  been  for  such  a  large 
block  of  Regional  Administrator  positions.   In  fact,  a  separate 
request  for  a  sixth  Regional  Administrator  position  had  been  submitted 
by  GSA  the  same  day  (see  Case  III-P,  above). 

The  agency  candidate's  SF-171  was  signed  and  dated  June  17,  1969, 
the  same  day  that  the  request  for  approval  of  his  appointment  was 
submitted  to  the  Commission. 

A  memorandum  to  the  record  from  the  Director  of  BEM  (undated 
and  unsigned  by  the  Bureau  Director,  but  signed  and  dated  August  11 
by  the  BEM  staff  member  who  was  working  on  the  case  and  included 
in  the  case  file)  noted  the  sequence  of  events  to  that  point  —  the 
April  28  request  for  inventory  search,  the  May  16  referral  of  19 
eligibles  by  BEM,  and  the  receipt  of  the  request  to  appoint  the  agency 
selection  —  and  stated: 

[The  agency  selection],  at  best,  appears  to  be  minimally 
qualified  for  the  position  of  Regional  Administrator  based 
on  his  background  and  experience.   It  is  extremely  doubtful 
that  he  would  appear  among  the  "best  qualified"  candidates 
available  on  a  nationwide  competitive  basis. 


After  reviewing  the  entire  case  and  after  discussion  with 
[the  Chairman]  on  August  8,  1969,  we  concluded  that  we 
should  not  approve  a  career  executive  assignment  but  rather 
a  limited  executive  assignment  for  [the  agency  selection]. 
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A  Limited  Executive  Assignment  for  the  agency  selection  was 
ipproved  on  August  12,  1960. 


In  neither  of  these  two  cases,  III-P  and  III-Q,  does  it  appear 
from  the  record  that  any  serious  consideration  was  given  to  disapproving 
the  agency  requests.   The  Commission's  authority  to  approve  requests 
for  appointments  under  Career  Executive  Assignments  carries  with  it 
the  authority  as  well  as  the  responsibility  to  disapprove  such  requests 
when  they  are  improperly  presented  or  made. 

We  are  concerned  by  the  possibility  that  in  authorizing  these 
two  positions  to  be  filled  by  Limited  Executive  Assignments,  the 
Commission  may  have  exercised  a  discretionary  authority  which  it  did 
not  in  fact  possess.  The  positions  were  not  of  limited  duration,  nor 
do  the  facts  support  a  conclusion  that  there  was  an  unusual  need  for 
urgent  staffing  requiring  that  established  procedures  for  Career 
Executive  Assignments  be  bypassed.   One  of  these  conditions  must  be 
present  to  satisfy  the  requirements  for  making  a  Limited  Executive 
Assignment.  The  staff  working  papers  prepared  in  connection  with  case 
III-Q,  above,  recommended  that  an  LEA  be  approved  "based  on  urgent 
recruiting  need."  This  was  clearly  not  a  statement  of  the  facts,  but 
rather  a  transparent  effort  to  contrive  a  basis  on  which  to  legitimate 
an  appointment  not  warranted  by  the  facts. 

Such  action  invariably  signifies  to  the  Federal  agency  the 
Commission's  willingness  to  work  around  normal  merit  procedures  in 
order  to  be  "responsive"  to  agency  management  needs  of  doubtful 
validity. 


Chapter  IV  -  ENFORCEMENT  OF  MERIT  SYSTEM  REQUIREMENTS 
The  Civil  Service  Commission's  Enforcement  Function 


The  organization  for  personnel  management  in  the  competitive 
civil  service  is  basically  a  series  of  delegations  of  authority 
from  the  Civil  Service  Commission  to  the  Federal  agencies.   The 
blueprint  for  Federal  personnel  management  is  set  forth  in  Executive 
Order  9830  of  1947,  still  in  effect,  which  provides  that  the  Civil 
Service  Commission  shall,  "when  consistent  with  law  and  .  .  . 
efficient  administration,  delegate  to  the  agencies  its  authority  to 
act  in  personnel  matters  in  accordance  with  standards  issued  by  the 
Commission."  Agencies,  in  turn,  are  required  by  the  Order  to  pro- 
vide for  cooperation  with  the  Civil  Service  Commission  in  the  conduct 
of  personnel  matters,  and  to  delegate  authority  for  personnel  manage- 
ment to  "those  officials  responsible  for  planning,  directing  and 
supervising  the  work  of  others." 

Executive  Order  9830  also  forms  the  foundation  for  the  Commission's 
responsibilities  for  maintenance  of  a  program  of  inspection  of  agency 
personnel  practices  and  enforcement  of  merit  system  requirements. 
The  Order  specifies  that  the  agencies'  exercise  of  delegated 
authorities  will  be  "subject  to  appropriate  review  and  inspection," 
and  requires  that  the  Commission  "maintain  an  adequate  system  of 
inspection"  to  determine  whether  personnel  management  requirements 
are  being  properly  applied.  Moreover,  improper  actions  are  to  be 
corrected:   "Whenever  the  inspection  indicates  failure  on  the  part 
of  an  agency  to  adhere  to  established  policies,  regulations,  and 
standards,  the  Commission  shall  take  such  action  as  may  be  appro- 
priate to  bring  about  adherence  thereto." 

While  it  is  beyond  the  purpose  of  this  report  to  chart  in 
definitive  terms  the  evolution  of  the  Commission's  inspection  pro- 
gram within  the  framework  of  Executive  Order  9830,  it  is  important 
to  understand  certain  aspects  of  the  program's  development  which 
contributed  to  the  Commission's  posture  on  merit  system  enforcement 
during  the  period  concentrated  upon  by  our  review. 

Following  the  issuance  of  Executive  Order  9830,  the  Commission 
organized  an  inspection  force  in  each  of  its  regional  offices  and 
in  the  central  office  to  review  agencies'  adherence  to  established 
procedures  under  delegated  authorities.   These  units  were  designated 
as  Inspection  Divisions,  and  the  personnel  assigned  to  them  as  Civil 
Service  Inspectors.   The  work  of  these  units  was  generally  performed 
on-site  at  agencies  and  field  installations,  and  concentrated  on 
regulatory  compliance  as  determined  from  reviews  of  individual 
personnel  actions. 
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During  the  post-World  War  II  years,  at  the  same  time  that  the 
Commiss ion's  attention  was  being  directed  to  inspecting  personnel 
practices  and  enforcing  regulatory  compliance,  there  came  into  being 
a  succession  of  study  groups  and  committees  whose  attention  was  directed 
to  improving  Governmental  effectiveness  and  overhauling  executive 
branch  machinery  —  including  the  Government's  personnel  management 
system.   The  recommendations  of  these  study  groups  downplayed  regu- 
latory details,  emphasizing  instead  the  need  for  a  modern,  responsive, 
and  progressive  personnel  system. 

The  First  Hoover  Commission  (1949),  for  example,  devoted  an 
entire  report  to  personnel  management.  The  report  called  for  the 
Civil  Service  Commission  of  the  future  to  put  more  of  its  efforts 
into  providing  leadership  for  effective  personnel  management  within 
the  executive  branch  rather  than  into  merely  processing  a  multitude 
of  individual  personnel  actions .   To  accomplish  this ,  the  report 
recommended  some  decentralization  of  personnel  management  authorities, 
both  from  the  Civil  Service  Commission  to  the  other  agencies,  and  within 
the  Commission  and  the  agencies.   One  member  of  the  panel  maintained 
that  the  recommendations  did  not  go  far  enough  in  the  direction  of 
decentralization  of  personnel  management  functions,  or  in  focusing 
attention  on  the  purposes  rather  than  the  processes  of  the  personnel 
management  system.   In  a  strongly  worded  dissent,  the  panel  member 
recommended  that  "complete  decentralization  of  personnel  management 
be  made  to  the  responsible  heads  of  Federal  agencies."  Pointing  to 
what  he  disparagingly  characterized  as  "paper  processes  and  the 
encumbrances  of  petty  restrictive  devices,  largely  mechanical  and 
legalistic  —  once  necessary  perhaps  to  thwart  the  spoilsman,"  the 
dissenting  panel  member  argued  for  a  modern  approach  to  personnel, 
one  which  involved  "less  preoccupation  with  the  apparatus  of  personnel 
transactions  and  more  concern  with  results  measured  in  terms  of  the 
quality,  morale,  and  performance  of  personnel."  The  ends  rather 
than  the  means  of  personnel  management  were  seen  as  the  appropriate 
objects  of  the  Government's  attention. 

The  Advisory  Committee  on  Government  Organization  to  the  President 
Elect  (1952)  also  favored  decentralization  of  personnel  management. 
The  Committee  recommended  that  the  Civil  Service  Commission  be 
reorganized  to  become  a  top-quality  planning  and  inspection  agency, 
with  the  primary  goal  of  assisting  the  President  and  agency  heads  in 
managing  the  personnel  resources  of  the  Government. 

The  Second  Hoover  Commission  (1955),  like  the  First,  recommended 
that  the  Civil  Service  Commission  "Continue  to  expand  the  delegation 
of  operating  functions  (subject  to  its  standards)  to  the  departments 
and  agencies."  Expanded  research  activities  were  to  provide  the  basis 
for  improved  standards  and  guidelines  under  which  such  delegations 
would  operate.  Unlike  its  predecessor,  however,  the  Second  Hoover 
Commission  emphasized  the  importance  of  the  Civil  Service  Commission's 
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role  as  "watchdog"  over  the  civil  service  system  —  "reasonably 
frequent  inspections  [should  be  conducted  by  the  Civil  Service 
Commission]  in  order  to  assure  compliance  with  the  principles  of  the 
civil  service  laws  and  regulations"  —  and  even  recommended  that  the 
Commission  be  authorized  to  charge  the  costs  of  repossessed  functions 
to  the  agencies  from  which  they  are  temporarily  removed. 

By  the  early  1960's,  fears  of  a  spoils  system  had  abated,  to  be 
replaced  by  a  fear  of  inefficiency  and  inflexibility.   Some  have 
characterized  this  new  problem  as  the  triumph  of  procedure  over  purpose 
Even  the  National  Civil  Service  League  observed  in  March  1969:   "The 
great  battles  against  the  corruption  of  the  Federal  Service  by  spoils 
influence  have  been  largely  won."  The  message  was  clear:   enforcement 
of  civil  service  laws,  rules,  and  regulations  was  still  necessary, 
but  the  Civil  Service  Commission  should  be  reorienting  itself  to 
emphasize  improved  personnel  management  results  rather  than  procedural 
niceties. 

This  new  emphaiss  on  personnel  management  results  rather  than 
processes  was  reflected  in  an  October  9,  1969,  Presidential  memorandum 
entitled  "Responsibilities  for  Assuring  Effective  Management  of 
Personnel  Resources."  Under  the  terms  of  the  memorandum,  each  agency 
was  required  to  organize  its  own  personnel  management  evaluation 
capability  so  that  the  agency  head  could  assure  himself  and  the 
President  that  his  agency  was  "striving  continuously  to  achieve  the 
best  possible  use  of  personnel  resources."  The  Civil  Service 
Commission  was  directed  to  "exercise  leadership  for  effective  personnel 
management  evaluation"  by  establishing  standards  for  agency  evaluation 
programs ,  as  well  as  by  "Maintaining  its  own  capability  to  make 
independent  evaluation  of  agency  personnel  management  effectiveness." 

The  Civil  Service  Commission  worked  actively  to  divest  itself 
of  its  "policeman"  or  "enforcer"  image.   Civil  Service  Inspectors  were 
soon  no  longer  identified  as  "Inspectors."  They  became  "Advisors" 
and  "Evaluators."  The  personnel  of  the  Bureau  of  Inspections  were 
told  in  staff  meetings  and  Commission  issuances  that  their  essential 
role  was  that  of  "Management  Consultant."  Their  on-the-job  training 
and  developmental  activities  were  directed  toward  developing  expertise 
in  management  theory  and  consultative  skills. 

Inspection  reports  were  recast.   Instead  of  dealing  primarily 
with  the  results  of  detailed  regulatory  and  procedural  reviews ,  the 
reports  focused  on  the  quality  of  the  personnel  program.   The  objective 
of  these  reports  was  to  help  managers  to  manage  their  human  resources. 
The  effort  to  determine  adherence  to  regulatory  requirements  was 
deemphasized.   Reviews  of  individual  personnel  transactions  to  assure 
their  propriety  increasingly  were  based  on  small  samples.   The  time  of 
Commission  inspections  on-site  at  agencies  was  devoted  in  increasing 
proportion  to  areas  representing  new  personnel  programs  and  public 
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policy  initiatives  in  Federal  employment.   In  time,  even  the  word 
"Inspection"  disappeared  from  the  Commission's  organizational  charts. 
In  1970,  the  Bureau  of  Inspections  became  the  Bureau  of  Personnel 
Management  Evaluation  (BPME) .   In  describing  the  responsibilities  of 
the  retitled  Bureau,  the  functional  statement  assiduously  avoided  the 
term  "enforcement." 

The  climate  ultimately  produced  by  the  cumulative  effect  of  all 
the  foregoing  developments  stressed  the  need  for  flexibility  and 
responsiveness  of  personnel  management  to  meet  "agency  management  needs." 
what  failed  to  be  emphasized  to  a  sufficient  extent  was  the  requirement 
that  "agency  management  needs"  be  met  only  within  the  framework  of 
public  policy,  as  expressed  in  applicable  laws,  Executive  Orders,  and 
regulations.  This  climate  is  characterized  in  a  1975  monograph  prepared 
for  the  House  Committee  on  Post  Office  and  Civil  Service  by  the  Civil 
Service  Commission's  former  Executive  Director.   Referring  to  the 
situation  found  by  the  Commission  in  1973,  the  former  Executive 
Director  said: 

[T]his  organized  effort  to  subvert  the  merit  system  occurred 
in  a  climate  created  over  many  years  where  the  Commission's 
attention  was  focused  more  on  helping  agencies  improve  their 
personnel  management  programs  than  on  vigorous  enforcement  of 
laws  and  related  policies .   The  assumption  was  that  agencies 
wanted  to  and  would  comply,  and  where  they  did  not,  it  was 
inadvertent  rather  than  deliberate.  The  resultant  priorities 
within  the  Commission  and  in  agency  personnel  offices,  and  in 
the  general  attitudinal  environment,  did  not  provide  for  a 
prompt  and  proper  response  to  every  case  of  unintentional  error 
or  deliberate  manipulation.  Despite  the  fact  that  the  number 
of  such  cases  were  relatively  few,  their  presence  evidenced 
a  permissiveness  that  certainly  would  not  discourage  a  major 
attack  on  the  integrity  of  the  merit  system. 

It  is  against  this  backdrop  that  we  report  our  conclusions  about 
the  Civil  Service  Commission's  enforcement  role  and  posture  prior  to  1973. 
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Conclusions  About  Enforcement  —  Pre- 19 73 


1)  Despite  indications  of  political  interference  in  the  operation 
of  the  Federal  merit  system,  Civil  Service  Commission  officials  failed 
to  respond  effectively  to  such  indications,  or  treated  them  in  a 
superficial  manner. 

-  The  Commission  approach  to  investigation  of  allegations 

of  political  interference  in  competitive  personnel  actions 
was  self-defeating:   for  example,  "hard  proof"  was  deemed 
necessary  in  order  for  the  Commission  to  investigate 
allegations,  but  such  proof  was  not  actively  sought. 

-  Following  receipt  of  allegations,  the  Commission  often 
relied  upon  self-inquiry  by  the  agencies  to  determine 
whether  there  had  been  violations  of  civil  service  laws, 
rules,  or  regulations. 

-  Claims  of  political  interference  were  treated  indirectly 
as  personnel  program  deficiencies  rather  than  confronted 
directly  as  violations  of  civil  service  laws,  rules,  and 
regulations.   Corrective  action  was  sought  only  in  terms 

of  program  improvements,  with  few  efforts  made  to  undo  improper 
personnel  actions  or  to  identify  the  Government  employees  or 
officials  responsible  for  them. 

-  Efforts  to  secure  compliance  were  treated  informally, 
often  by  telephone  calls  between  top-level  Commission  and 
agency  officials.   Regional  offices  were  not  asked  to  take 
essential  follow-up  actions  to  ensure  compliance. 

2)  The  Vice  Chairman  as  well  as  the  minority  Commissioner  were 
usually  uninformed  about  allegations  of  political  interference  in 
the  merit  system  and  uninvolved  in  efforts  to  secure  compliance  with 
civil  service  laws,  rules,  and  regulations. 

3)  There  was  inadequate  coordination  among  the  various 
Commission  bureaus  and  offices  programmatically  involved  in  administration 
and  enforcement  of  the  merit  system.   In  particular,  the  Bureau  of 
Recruiting  and  Examining  was  never  formally  involved  to  determine  how 
politically-favored  candidates  were  certified  to  agencies  through  the 
competitive  examining  system. 

4)  Organizational  responsibility  for  investigations  into 
allegations  of  political  interference  in  competitive  personnel  actions 
was  not  made  clear  operationally.   Violations  of  the  prohibition  against 
consideration  of  political  affiliation  with  respect  to  competitive 
service  positions,  essentially  merit  system  violations  within  the 
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purview  of  the  Bureau  of  Personnel  Management  Evaluation,  were  often 
confused  with  violations  of  the  Hatch  Act's  restrictions  on  political 
activity,  within  the  purview  of  the  Office  of  the  General  Counsel,  and 
frequently  referred  to  that  Office  by  BPME. 
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Civil  Service  Conmri  ssion  Response 
to  Allegations  of  Merit  System  Violations 


The  foregoing  conclusions  are  based  on  a  variety  of  materials  and 
information:   interviews  with  key  participants  in  the  Commission's 
inspection/evaluation  program;  reviews  of  case  files,  correspondence, 
internal  memoranda,  etc.   These  materials  were  not  selected  for  review 
on  any  statistically  valid  sampling  basis.   We  used  what  knowledge  we 
already  had  about  evaluation/inspection  activities,  supplemented  by 
information  gained  through  interviews,  as  a  means  of  access  to  the 
total  amount  of  record  material.   The  six  specific  cases  presented 
below  were  chosen  for  presentation  for  several  reasons: 

-  They  deal  with  allegations  of  political  interference 
in  merit  system  operations; 

-  They  illustrate  some  of  the  key  conceptual  and 
procedural  weakeneses  in  the  Commission's  approach  to 
investigation  of,  and  action  on,  such  cases;  and 

-  Documentation  is  reasonably  complete:   how  the  allegations 
came  to  the  Commission's  attention,  what  Commission  officials 
and  employees  were  involved  in  the  decisions  on  how  to  proceed, 
and  what  actions,  if  any,  were  taken. 

As  with  the  results  of  our  review  of  examining  and  staffing 
practices,  we  wish  neither  to  minimize  the  significance  of  these  six 
cases,  nor  to  imply  that  extrapolation  from  them  to  the  total 
inspection/evaluation  program  would  be  proper.  We  have,  for  example, 
limited  our  presentation  to  cases  involving  allegations  of  political 
or  patronage  interference,  and  have  not  reviewed  the  Commission's 
evaluation  approach  to  enforcing  other  than  competitive  staffing 
requirements. 

A  certain  amount  of  hindsight  was  undoubtedly  involved  in  our 
approach  to  investigating  the  Commission's  enforcement  activities 
during  the  period  under  review.   The  agencies  involved  in  the  cases 
presented  here  include  agencies  in  which  instances  of  political 
considerations  in  competitive  personnel  actions  were  demonstrated  by 
the  Commission  in  the  period  during  and  after  1973.   Individuals  from 
these  agencies  alleged  that  the  Commission  knew  all  along  about 
political  interference  in  the  merit  system  and,  by  its  inaction, 
condoned  such  practices.   We  naturally  sought  information  which  would 
either  confirm  or  disprove  these  allegations.  We  have  tried,  however, 
to  the  best  of  our  ability,  to  avoid  the  improper  use  of  hindsight  in 
drawing  conclusions  from  these  cases.   It  is  our  conclusion  that  the 
Commission's  response  to  the  allegations  raised  in  the  cases  presented 
here  would  have  been  inadequate  even  if  later  events  had  not  demonstrated 
the  essential  correctness  of  the  allegations. 
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Case  IV-A 

In  early  September  1969,  a  career  Federal  employee  contacted  an 
official  of  a  Civil  Service  Commission  field  office,  and  alleged  that 
information  on  his  political  affiliation  and  activity  had  been 
solicited  in  connection  with  his  possible  employment  as  an  Industrial 
Engineer,  GS-12,  with  a  regional  office  of  the  Small  Business 
Administration  (SBA) .   The  Commission  official  informed  his  Regional 
Director.   An  affidavit  was  obtained  from  the  complainant  on  September  i 
1969,  spelling  out  details. 

The  complainant  stated  that  he  had  received,  and  had  returned 
with  an  affirmative  response,  an  inquiry  as  to  his  availability  for 
a  position  with  the  Small  Business  Administration  regional  office. 
Sometime  later,  the  complainant  had  been  in  the  regional  office  city 
and  had  obtained  an  interview  with  SBA.   Two  or  three  days  after  that, 
the  complainant  stated,  he  had  received  a  phone  call  from  a  man  who 
identified  himself  as  the  Republican  County  Chairman  and  said  that  he 
was  calling  on  behalf  of  an  out-of-town  Republican  official.   The 
Republican  County  Chairman  asked  if  the  complainant  was  a  member  of 
the  Republican  Party  ("I  told  him  that  I  was  independent") ,  if  he 
voted  in  the  Republican  primary  ("I  told  him  no").   The  complainant 
further  stated  that  "[I]  asked  [the  Republican  County  Chairman]  if 
his  interview  had  anything  to  do  with  the  job  I  had  applied  for  with 
the  Small  Business  Administration,  and  he  replied  that  he  assumed 
it  did."   Subsequently,  the  complainant  stated,  he  was  told  that  he 
had  not  been  selected  for  the  SBA  regional  office  position,  but,  as 
of  the  date  of  the  affidavit,  he  had  not  officially  been  notified 
of  this. 

The  affidavit  was  forwarded  by  the  Civil  Service  Commission 
Regional  Director  to  the  Deputy  Executive  Director  on  September  5.   In 
his  cover  memorandum,  the  Regional  Director  noted  that  the  SBA  regional 
office  had  delegated  authority  to  make  employment  commitments  and  to 
hire  through  GS-12,  but  had  been  directed  to  furnish  information  to 
its  headquarters  on  individuals  before  hiring.   The  Commission  Regional 
Director  stated  his  belief  that  an  investigation  by  the  Commission  was 
warranted,  and  asked  to  be  advised  whether  the  follow-up  should  be 
done  from  the  Commission  region  with  the  SBA  regional  office  or  from 
Washington  with  SBA  headquarters. 

The  matter  was  then  referred  to  the  General  Counsel's  office  on 
September  12,  1969,  "for  appropriate  action,"  apparently  on  the  grounds 
that  a  possible  Hatch  Act  violation,  within  the  purview  of  the  Office 
of  the  General  Counsel,  had  occurred.   The  merit  system  aspects  of  the 
case,  if  they  were  considered,  were  not  recorded,  and  the  Bureau  of 
Inspections  was  not  informed. 

On  September  18,  1969,  the  General  Counsel  sent  the  case  to  the 
Chairman,  asking  whether  the  Chairman  wished  to  call  someone  personally 
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at  SBA  or  have  the  Commission's  General  Counsel  write  to  SBA's  General 
Counsel.   On  September  30,  the  General  Counsel  wrote  to  his  counterpart 
at  SBA,  asking  that  SBA: 

initiate  whatever  inquiry  is  needed  to  ascertain  the  facts 
regarding  the  nonselection  of  Mr.  ***  for  the  position  he 
sought  with  the  Small  Business  Administration.  ...   We  are 
particularly  concerned  over  the  implication  that  some  employee 
of  the  Small  Business  Administration  informed  a  political 
party  official  of  Mr.  ***'s  application  for  a  competitive 
service  appointment  in  order  that  his  political  affiliation 
could  be  ascertained. 

The  letter  asked  for  a  status  report  in  three  weeks,  and  offered 
to  have  a  Commission  investigator  assigned  to  assist  with  the  inquiry: 
"This  type  of  joint  investigation  has  been  used  successfully  in  past 
political  activity  cases."  The  offer  was  not  taken.   Copies  of  the 
General  Counsel's  letter  were  sent  to  the  Chairman,  the  Bureau  of 
Personnel  Investigations,  the  Office  of  the  Deputy  Executive  Director, 
and  the  Director  of  the  Commission  region  involved.   No  copy  was  sent 
to  the  Bureau  of  Inspections. 

We  do  not  have  a  copy  of  the  report  to  the  Commission's  General 
Counsel  from  SBA.   We  do,  however,  have  a  copy  of  the  January  5,  1970, 
letter  from  the  Commission's  General  Counsel  to  the  complainant, 
thanking  him  for  having  brought  the  matter  to  the  Commission's  attention, 
informing  him  that  "We  have  had  an  official  inquiry  made  into  the 
political  activity  matter  referred  to  in  your  affidavit,"  and  stating 
that: 

-  "Officials  of  the  Small  Business  Administration  report 
that  no  one  in  that  agency  made  inquiry  of  any  political 
party  officer  about  your  political  affiliation." 

-  The  position  for  which  he  was  being  considered  had  been 
filled  by  another  person  to  whom  employment  commitment 
for  another  position  —  which  the  agency  had  decided  not 
to  fill  —  had  previously  been  made. 

The  letter  went  on  to  admit  the  Commission's  inability  either  to 
explain  how  the  complainant's  name  had  been  obtained  by  the 
Republican  Party  official,  or  to  establish  that  any  employee  of  the 
Federal  Government  had  violated  civil  service  rules  or  regulations 
in  the  case.   The  case  was  dropped  at  this  point. 

There  is  no  evidence  in  the  record  to  show  that  the  Civil 
Service  Commission  attempted  to  confirm  the  adequacy  of  SBA's  self- 
inquiry.   The  practice  of  joint  Commissi on- agency  investigation  to 
resolve  the  question  at  issue  may  have  been  successful  in  political 
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activity  cases,  but  did  not  take  place  in  this  instance.   The 
decision  to  approach  the  case  as  a  question  of  "nonselection"  —  a 
merit  system  question  —  raises  a  question  as  to  why  the  Bureau  of 
Inspections,  the  Commission  organization  responsible  for  inquiring 
into  agency  personnel  management  practices,  was  not  involved. 
Furthermore,  SBA  was  not  asked  about,  nor  did  any  Commission  organi- 
zation, central  or  regional,  attempt  to  investigate  the  contradiction 
between  SBA's  written  delegation  of  hire  authority  to  its  regional 
office  and  the  requirement  that  information  on  hires  be  furnished 
beforehand  to  its  headquarters. 

Case  IV-B 

On  November  17,  1970,  persons  identifying  themselves  as  "A 
Committee  of  Concerned  Employees"  of  a  Small  Business  Administration 
(SBA)  regional  office  wrote  to  the  Civil  Service  Commission's  General 
Counsel,  alleging  that  an  employee  of  the  SBA  regional  office  had 
been  directed  by  an  employee  of  SBA's  headquarters  in  Washington  to 
inquire  into  and  report  on  the  political  registration  of  some 
employees  of  the  regional  office.   The  letter  alleged  that  this  inquiry 
was  performed  on  April  7  and  8,  1970,  under  the  cover  of  an 
assignment  which  justified  the  employee's  absence  from  the  regional 
office  on  official  travel  on  those  two  days,  and  that  the  employee 
later  admitted  to  his  supervisor's  supervisor  the  true  nature  of 
the  trip.   The  employee  who  had  made  the  trip,  his  supervisor,  the 
latter' s  supervisor,  and  the  central  office  employee,  were  named  in  the 
letter.  Attached  to  the  letter  were  two  documents:   1)  An  April  10, 
1970,  memorandum  from  the  supervisor  of  the  employee  who  had  made  the 
two-day  trip  to  his  own  superior,  stating  that  he  had  given  permission 
for  the  trip  "in  that  ***'s  immediate  workload  was  light,  and  based  on 
the  assumption  that  the  work  to  be  done  was  in  the  interest  of  SBA";  and 
2)  A  log  of  the  two-day  trip  showing  dates  and  times  of  firms  visited. 

The  "Committee  of  Concerned  Employees"  implied  that  the  transfers 
and  reductions-in-rank  of  several  career  employees  of  SBA  during  a 
June  1970  reorganization  of  the  agency  were  based  on  the  "political 
list"  developed  by  the  employee  on  April  7  and  8.   The  "Committee" 
expressed  its  belief  "that  this  act  of  listing  the  political  regis- 
trations of  employees  is  a  violation  of  our  civil  liberties  and  should 
not  be  disregarded.   We  request  that  you  investigate  our  complaint 
without  delay  .  .  .  ." 

The  Commission's  General  Counsel  determined  that  the  case  did  not 
appear  to  involve  Hatch  Act  violations  but  rather  possible  violations 
of  civil  service  regulations  concerning  adverse  actions  and  discrimi- 
nation on  account  of  political  affiliation.   On  November  23,  1970, 
he  referred  the  case  to  the  Bureau  of  Personnel  Management  Evaluation 
(BPME) . 
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In  addition  to  its  letter  to  the  Civil  Service  Commission,  the 
"Committee  of  Concerned  Employees"  sent  similar  letters  to  several 
Members  of  Congress  who,  in  turn,  referred  the  matter  to  the 
Commission,  requesting  an  investigation  into  and  a  report  on  the 
letter's  allegations. 

On  January  19,  1971,  BPME  reported  to  the  Chairman  on  its  findings. 
BPME  stated  that  the  appropriate  Civil  Service  Commission  regional 
office  had  been  asked  to  inquire  into  the  allegations,  and  that  that 
inquiry  could  find  no  evidence  of  the  existence  of  the  alleged  political 
list  nor  even  rumors  about  the  existence  of  such  a  list.   Nothing  in  the 
record  shows  the  nature  or  scope  of  the  region's  inquiry:   whether  the 
inquiry  was  made  on-site  at  the  SBA  regional  office  or  by  telephone; 
or  whether  any  direct  contacts  were  made  with  any  of  the  three  regional 
office  employees  named  in  the  letter.   There  is  nothing  in  the  record 
to  indicate  that  BPME  contacted  the  SBA  central  office  employee  who 
was  alleged  to  have  requested  the  compilation  of  the  political  list. 

BPME's  report  also  said  that  the  documents  attached  to  the  letter 
of  allegation  merely  attested  to  the  fact  of  the  employee's  absence  from 
the  SBA  regional  office  on  official  travel,  but  did  not  prove  that  the 
traveler  had  been  checking  on  the  political  registration  of  SBA  employees 
Nothing  in  the  record  shows  that  the  traveler's  supervisor,  who  had 
written  the  memorandum  to  his  own  supervisor  explaining  why  the  travel 
had  been  approved,  was  contacted  about  how  the  memorandum  got  into  the 
hands  of  the  "Committee  of  Concerned  Employees,"  why  the  memorandum  was 
not  written  until  two  days  after  the  travel  had  been  completed,  or  why 
the  memorandum  did  not  state  the  purpose  of  the  travel  (except  for  the 
supervisor's  "assumption  [sic]  that  the  work  to  be  done  was  in  the 
interest  of  SBA") . 

BPME's  report  to  the  Chairman  recommended  no  further  inquiry  into 
the  matter  because  the  complaint  was  anonymous,  erroneously  cited  the 
Hatch  Act  as  the  law  allegedly  violated,  implied  rather  than  cited 
directly  claim  for  penalty  for  political  affiliation,  and  contained  no 
information  that  could  be  confirmed  by  the  Commission's  regional  office. 
"Moreover,"  BPME  argued,  "as  one  third  of  the  employees  adversely 
affected  by  the  reorganization  appealed  or  filed  grievances,  we  believe 
this  is  ample  evidence  that  they  understand  their  appeal  rights  and  are 
not  reluctant  to  use  them."   If  the  allegations  of  discrimination  on 
the  basis  of  political  affiliation  were  indeed  true,  BPME  stated,  this 
would  surface  in  the  course  of  the  appeals.   Nothing  in  the  record  shows 
that  any  follow-up  was  conducted  on  the  results  of  the  appeals  and 
grievances  filed  by  this  one-third,  nor  that  the  remaining  two- thirds 
were  contacted.   In  closing  its  report,  BPME  stated  that  the  case 
was  being  referred  to  the  Commission  region  for  use  in  its  next  survey 
of  SBA.   The  Merit  Staffing  Review  Team  found  no  evidence  that  further 
inquiries  were  made  by  the  region,  or  that  any  follow-up  was  requested 
by  BPME. 
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Case  IV-C 

On  December  9,  1970,  the  President  of  a  Federal  employee  union 
local  forwarded  to  the  Director  of  a  Civil  Service  Commission  region 
a  copy  of  a  list  of  complaints  and  grievances  about  political  patronage 
in  the  operation  of  the  merit  system  in  the  Office  of  Economic  Opportunity 
(0E0) .   The  list  had  already  been  sent  to  the  0E0  Regional  Director.   The 
letter  alleged  improprieties  in  a  large  number  of  specific  cases, 
primarily  in  the  area  of  outside  hires  in  violation  of  merit  promotion 
program  requirements,  but  also  including  such  matters  as  advanced 
in-hiring  and  assignment  of  overtime  work.   Names,  dates,  and  supporting 
details  were  given. 

The  Commission's  Regional  Director  forwarded  the  letter  to 
the  Deputy  Executive  Director.   In  his  cover  memorandum,  the 
Regional  Director  expressed  his  opinion,  which  he  stated  he  could 
not  confirm  without  a  full  investigation,  that  systems  of  cronyism 
and  political  patronage  were  developing  in  three  of  the  five  Federal 
Regional  Council  agencies  in  the  region:   the  Department  of  Health, 
Education,  and  Welfare,  the  Department  of  Housing  and  Urban 
Development,  and  the  Office  of  Economic  Opportunity.   While  he 
underlined  his  support  for  the  Regional  Council  concept  and  noted  his 
efforts  to  cooperate  with  the  three  agencies  named,  the  Regional 
Director  also  stated:   "It  seems  to  me  that  our  willingness  to  be 
flexible  is  being  taken  advantage  of  by  men  who  are  perhaps  more 
concerned  with  placing  political  or  business  associates  in  competitive 
positions  than  they  are  with  their  qualifications  to  do  the  job." 

The  Regional  Director  recommended  that  an  intensive  personnel 
management  evaluation  of  the  0E0  regional  office  be  conducted  in 
January  1971.   On  February  19,  the  region  sent  a  preliminary  report 
on  its  findings  to  BPME.   The  report  presented  an  extensive  list  of 
personnel  program  deficiencies  and  regulatory  violations,  along 
with  recommended  improvements  and  required  corrective  actions .   The 
Commission  region  did  not  doubt  that  political  favoritism  was 
involved  in  these  violations,  but  the  subject  was  not  discussed  in 
the  preliminary  report.   The  report  merely  stated: 

We  did  not  have  to  say  that  these  cases  involve  people 
who  appear  to  have  the  strongest  political  sponsorship. 
Those  in  attendance  at  the  closeout  were  aware  of  it. 


Corrections  of  the  problems  identified,  however,  should 
do  mucii  to  prevent  future  charges  of  political  favoritism. 

No  explanation  was  offered  as  to  how  the  region  was  able  to  determine 
which  individuals  "appear[ed]  to  have  the  strongest  political 
sponsorship."  Rather  than  dealing  directly  with  political  favoritism 
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as  merit  system  statutory  and  regulatory  violations,  the  evaluation 
dealt  with  the  issue  as  one  of  personnel  program  deficiencies  which 
with  improvements  would,  it  was  hoped,  be  self-correcting. 

The  Commission's  Regional  Director,  in  his  memorandum  transmitting 
the  preliminary  report,  pointed  out  a  basic  flaw  in  the  Commission's 
enforcement  program;  namely,  that  an  evaluation  program  which  concen- 
trated on  personnel  program  effectiveness  and  quality  was  not  well- 
suited  to  obtaining  facts  about  charges  of  political  patronage.   His 
memorandum  stated: 

Our  personnel  management  evaluation  program  does  not  provide 
the  best  means  of  getting  definitive  answers  on  charges  of 
political  favoritism. 

Investigations  of  the  kind  needed  to  substantiate  such  charges 
normally  are  carried  out  under  the  aegis  of  our  General  Counsel. 

This  observation  also  reflects  the  confusion  in  the  Commission's 
enforcement  effort  during  the  period  under  review  as  to  which 
Commission  organization  was  responsible  for  investigating  political 
interference  charges,  BPME  or  the  Office  of  the  General  Counsel. 
Nothing  in  the  case  record  shows  that  anyone  in  the  central  office 
undertook  to  involve  the  General  Counsel,  whose  province  emcompasses 
Hatch  Act  (political  activity)  cases  rather  than  political  inter- 
ference in  merit  system  actions. 

In  its  report  to  the  Executive  Director  on  the  results  of  the 
region's  evaluation  at  0E0,  BPME  supported  the  region's  program 
evaluation  approach  to  the  issue  of  political  patronage. 

The  Region  felt  that  this  approach  would  unearth  the 

substantial  personnel  management  problems  believed  to  be 

in  existence  in  the  0E0  Regional  Office.   Likewise,  the 

kinds  of  irregularities  found  would  give  some  indication 

of  which  personnel  actions  savored  of  political  considerations. 

This  appears  to  be  the  most  practical  approach  to  take  in  a 
review  involving  charges  of  political  favoritism.   Since  it  is 
impossible  to  uncover  the  precise  motivation  that  results  in  a 
given  selection,  the  kinds  and  numbers  of  irregulatities  should 
provide  some  solid  basis  upon  which  a  judgment  can  be  made. 

It  is  not  clear  what  sort  of  judgments  were  to  be  made  (for  example, 
were  personnel  programs  merely  deficient  or  were  merit  system  violations 
involved?)  or  what  was  to  be  done  about  them.   In  any  event,  the 
basic  Commission  attitude  was  clear  enough:   charges  of  political 
patronage  were  not  confronted  directly. 
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Case  IV-D 

In  the  course  of  a  background  investigation  on  an  employee  of  a 
Small  Business  Administration  (SBA)  regional  office  in  December  1970, 
Commission  Investigators  were  told  by  the  SBA  Regional  Personnel 
Officer  that  virtually  all  appointments  and  promotions  at  GS-13 
and  above  had  to  have  political  clearance  from  the  Congressman  in 
the  area  where  the  position  was  located.   In  February  1971,  in 
the  course  of  an  unrelated  contact  with  the  SBA  regional  office, 
Commission  representatives  were  again  told  that  SBA  regional 
appointments  and  promotions  were  based  on  political  referrals. 

On  March  11,  1971,  two  Commission  representatives  met  with 
the  SBA  Regional  Personnel  Officer  and  the  Regional  Administrative 
Officer  in  an  effort  to  obtain  additional  information  on  the  agency's 
hiring  practices.   The  two  SBA  officials  were  promised  that  their 
names  would  be  kept  in  confidence.   The  two  presented  a  detailed 
picture  of  political  interference  in  a  wide  range  of  personnel  actions 
in  the  SBA  region,  including  hiring,  promotions,  and  position 
classification.   They  complained  that  it  was  impossible  to  plan  a 
personnel  program  or  give  consideration  to  special  emphasis  programs 
when  jobs  were  being  committed  before  personnel  actions  were  officially 
initiated.   When  asked  to  prepare  a  confidential  written  statement, 
the  Regional  Administrative  Officer  declined,  expressing  fear  of 
reprisal,  but  agreed  to  give  the  proposal  some  thought.   He  added  that 
the  situation  was  so  bad  that  something  would  have  to  done  about  it, 
and  that  the  Commission  would  have  to  do  it.   The  memorandum  to  the 
record  prepared  by  the  Commission  representatives  does  not  state  if 
the  Regional  Personnel  Officer  was  also  asked  to  prepare  a  written 
statement. 

The  Regional  Administrative  Officer  was  recontacted  on  March  22, 
1971.   He  said  that  he  and  the  Regional  Personnel  Officer  had  met 
separately  with  the  Regional  Administrator,  and  were  assured  by  him 
that  the  situation  would  be  straightened  out.   The  Regional  Adminis- 
trative Officer  declined,  therefore,  to  make  a  written  statement. 
The  record  does  not  show  what  the  SBA  Regional  Administrator  said  to 
reassure  his  two  regional  officials. 

On  March  26,  1971,  the  Commission's  Regional  Director  informed 
the  office  of  the  Deputy  Executive  Director  of  the  matter,  and 
recommended  that  no  further  action  be  taken  at  that  time.   The 
Regional  Director  reasoned  that  the  situation  at  SBA  either  would 
improve,  in  which  case  no  Commission  action  would  be  required,  or 
would  worsen,  in  which  case  the  material  already  collected  (the 
memorandum  of  the  March  11  meeting  and  the  March  22  telephone 
conversation)  could  form  the  basis  for  initiating  appropriate 
corrective  action.   On  this  basis,  the  Deputy  Executive  Director 
agreed  on  March  30  to  hold  these  materials  under  seal  in  the 
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Regional  Director's  office  for  the  time  being.   Both  the  Office 
of  the  General  Counsel  and  BPME  had  been  informed  about  the  case 
on  March  29,  and  asked  to  see  the  files.   The  materials  were,  there- 
fore, forwarded  to  the  central  office. 

On  April  9,  1971,  the  Office  of  the  General  Counsel  sent  to 
the  Chairman  for  his  review  a  draft  letter  for  the  Executive  Director'; 
signature  to  the  Assistant  Administrator  for  Administration,  SBA. 
The  draft  letter  stated  that  the  Commission  had  received  information 
that  political  affiliations  of  applicants  for,  and  employees  in, 
competitive  positions  in  the  SBA  region  were  considered  in  making 
appointments  and  promotions,  and  asked  SBA  to  make  an  internal  investi- 
gation into  the  matter.   The  draft  letter  stated: 

That  investigation  should  be  initiated  promptly  and  should 
be  comprehensive  and  thoroughgoing.  .  .  . 

If  your  investigation  discloses  violations  of  the  statutes, 
rules,  and  regulations  as  indicated  hereinbefore,  the 
Commission  wishes  to  be  informed  of  the  corrective  action  taken, 
including  whatever  affirmative  measures  are  adopted  to  prevent 
any  further  violations. 

In  the  cover  memorandum  accompanying  the  draft  letter,  the 
General  Counsel's  office  observed  that  "Having  an  investigation  like 
this  dene  within  the  agency  by  any  official  in  the  administration- 
management  area  could  subject  us  (the  CSC)  to  criticism  if  it 
results  in  a  'whitewash'.   But  as  SBA  has  no  'inspector-general' 
type  office  I  see  no  alternative  but  to  direct  the  letter  to  the 
Assistant  Administrator  for  Administration." 

Instead  of  sending  the  letter,  the  Chairman  spoke  by  telephone 
to  the  Deputy  Administrator  of  SBA,  and  later  to  the  Administrator, 
about  the  allegations.   The  Chairman  stressed  the  fact  that  the 
allegations  of  political  clearances,  if  true,  represented  serious 
violations  cf  civil  service  laws,  rules,  and  regulations.   In  an 
April  22,  1971,  memorandum  to  the  record  on  these  conversations, 
the  Chairman  noted: 

[The  Deputy  Administrator]  advised  me  that  there  had,  in 
the  past  been  some  violations  of  the  prohibitions  against 
political  considerations  with  regard  to  competitive  employ- 
ment in  the  Small  Business  Administration.   He  assured  me 
that  all  such  impropriety  has  been  stopped  completely,  and 
that  he  will  see  that  there  is  no  reoccurrence.   [The 
Administrator],  in  a  separate  conversation,  gave  me  the 
same  assurances. 
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The  inquiry  into  possible  political  influence  on  hiring  and 
promotion  in  the  SBA  region  was  dropped  at  this  point.   The 
Commission's  Regional  Director  was,  however,  directed  by  the  Deputy 
Executive  Director  on  April  20,  1971,  to  meet  personally  with  the 
SBA  Regional  Administrator  to  "advise  him  of  the  Commission's 
serious  concern  over  the  consideration  given  to  the  political 
affiliations  of  applicants  for,  and  employees  in,  competitive 
service  positions  in  and  under  the  regional  office."  While  the 
Commission  apparently  accepted  the  fact  that  political  considerations 
had  gone  into  competitive  personnel  actions  (the  word  "alleged" 
is  absent  from  the  Deputy  Executive  Director's  instructions  to  the 
Regional  Director),  no  corrections  of  such  past  improprieties  were 
ordered.   The  Regional  Director  reported  back  on  May  13,  1971,  that 
he  had  met  with  the  SBA  Regional  Administrator  who  denied  that 
appointments  at  GS-12  and  below  in  the  region  had  been  made  on  the 
basis  of  political  considerations.   Selections  at  GS-13  and  above 
were  made  in  Washington,  the  Regional  Administrator  noted.   The 
region's  report  does  not  indicate  whether  the  possibility  of  political 
influence  on  selections  at  and  above  GS-13  was  pursued  with  the  SBA 
Regional  Administrator. 

Acting  on  the  allegations  by  the  SBA  Regional  Personnel  Officer 
and  the  Regional  Administrative  Officer  of  political  influence  on 
the  classification  of  positions  in  the  SBA  regional  office,  the 
Chairman  did  direct  a  classification  review  of  thes  positions.   A 
three-day  review  of  130  positions  was  made,  without  any  desk  audits 
being  performed.   No  evidence  of  political  considerations  in  the 
grading  of  the  positions  could  be  confirmed  by  the  review.   "Thus," 
the  Commission's  Regional  Director  reported,  "the  discrepancy 
between  the  statement  made  by  the  [SBA  Regional]  Personnel  Officer 
and  the  Administrative  Officer  in  the  previous  memo  alleging  political 
influence  in  upgradings  and  the  declaration  of  the  Regional 
[Administrator]  to  the  contrary  remains  unresolved"  (emphasis  in 
original).   This  effectively  closed  the  case.   There  is  no  evidence 
that  the  Bureau  of  Recruiting  and  Examining  was  ever  involved  in  the 
case  in  an  effort  to  determine  how  allegedly  politically-sponsored 
candidates  had  been  certified  to  SBA  through  the  competitive  examining 
process . 

Case  IV-E 

On  December  31,  1970,  the  three  Commissioners  were  presented 
with  a  report  from  a  Commission  regional  office  concerning 
allegations  made  by  the  publisher  of  a  trade  magazine  that  a  local 
Department  of  Housing  and  Urban  Development  (HUD)  area  office  was 
mishandling  Federal  funds,  that  public  offices  were  being  bought 
and  sold,  and  that  the  merit  system  was  being  politicized.   The 
publisher  was  informed  by  the  Commission  on  January  15,  1971,  by 
letter  from  the  Commission's  Regional  Director,  that  the  Department 
of  Justice  was  already  investigating  the  alleged  purchase  and  sale 
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of  public  offices,  and  that  the  Commission  therefore  could  not  get 
involved.   The  publisher  was  told  that  the  Commission  had  scheduled 
a  personnel  management  evaluation  of  the  HUD  region,  and  that  this 
review  might  well  include  the  area  office  in  question. 

In  an  interim  report  to  the  Executive  Director  on  the  status 
of  the  nationwide  HUD  evaluation,  the  Director  of  BPME  wrote  on 
July  2,  1971,  that  the  regions  were  reporting  that  "Widespread 
allegations  have  been  made  or  suspicions  voiced  of  political 
clearance  being  used  in  staffing  HUD  field,  career  positions  at 
both  the  Regional  and  Area  office  levels.  .  .  .   Based  on  these 
allegations,  we  believe  we  are  confronted  with  a  situation  similar 
to  the  one  we  found  in  SBA." 

Among  the  findings  presented  by  four  Commission  regions  were 
these: 

-  "Our  Region  found  widespread  belief  by  all  level  employees 
that  most  HUD  jobs  are  filled  politically.  Employees  talk 
openly  of  the  situation,  apparently  believing  that  is  'the 
way  things  are  done'.   Some  examples: 

o  "One  GS-14  supervisor  had  a  vacant  deputy  position 
and  he  expressed  the  hope  that  management  would  not 
fill  it  politically  because  he  ' .  .  .  .  really  needed 
someone  to  get  the  work  done'.  .  .  . 

o  "The  Regional  Director's  (a  Democrat)  selections  have 
all  been  rejected  on  'counterpart  approval'  from 
Washington.   Employees  say  counterpart  approval  is, 
in  most  cases,  the  same  as  political  clearance." 

"While  officials  interviewed  preferred  to  remain  anonymous 
they  were  adamant  in  the  contention  that  there  had  been 
political  influence  in  staffing  —  particularly  in  conjunction 
with  the  staffing  of  Director  positions  in  FHA  Insuring 
Offices.   This  was  emphasized  by  a  statement  of  one  official 
to  the  effect  that  'the  Commission  (CSC)  would  have  to  be  blind 
not  to  recognize  that  political  influence  had  been  a  factor'. 
The  reference  here  is  primarily  to  the  CSC  certification  of 
applicants  from  the  Senior  Level  Examingation  and  the 
waiver  of  time-in-grade  restrictions  by  CSC  in  selection 
of  FHA  Insuring  Office  Directors." 

"Officials  suggested  that  CSC  should  interview  former 
Directors  of  FHA  Insuring  Offices  to  obtain  a  better  fix 
on  political  influence  in  these  positions.  .  .  .   [and] 
also  suggested  interviews  with  present  Directors  under 
the  assumption  that  they  would  unwittingly  identify  the 
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political  influence  involved  in  obtaining  their  position. 
For  example,  one  such  Director  (unidentified)  when  asked 
how  he  came  to  apply  for  the  position,  reputedly  answered 
that  his  Congressman  told  him  that  when  the  position  came 
open  it  was  his  if  he  wanted  it." 

"Our  ***  Region  has  found  a  couple  of  cases  that  also  appear 
to  involve  political  endorsements.   In  addition,  they  found 
numerous  overgraded  jobs  (50  incumbency  allocations)  and 
apparent  misuse  of  Quality  Step  Increase  provisions  (e.g., 
all  14  personnel  office  employees  received  QSI's  last  year). 
They  found  HUD  promotions  are  being  processed  under  a 
'Modified  Staffing'  plan,  supposedly  designed  to  facilitate 
the  reorganization,  and  supposedly  sanctioned  by  CSC. 
However,  we  could  not  find  that  any  CSC  office  had  approved 
the  plan." 

"Our  ***  Region  found  problems  with  'counterpart  approval' 
from  Washington.  .  .  .  Most  promotions  were  exceptions 
to  the  Merit  Promotion  Program  but  the  documentation 
was  poor  and,  as  a  result,  our  Region  could  not  verify 
the  appropriateness  of  these  actions." 

The  BPME  report  recalled  the  recently-completed  review  of  personnel 
actions  at  HUD  prompted  by  the  House  Post  Office  and  Civil  Service 
Committee  (see  Case  IV-F,  below),  and  noted  that  "appearances  of 
political  influence  [had  been  found]  in  2  of  26  cases  —  but  we 
could  not  find  definite  proof  of  wrongdoing." 

The  report  concluded  with  an  observation  which  illustrates 
the  self-defeating  approach  taken  by  the  Commission  to  investigations 
of  political  interference  cases. 

Lack  of  hard  and  fast  proof  is  to  be  somewhat  expected  in 
cases  like  this;  in  fact,  many  of  the  [26  HUD]  cases 
[recently  reviewed]  seem  to  have  been  processed  totally 
within  the  letter  —  if  not  the  spirit  —  of  our  system. 
Moreover,  our  normal  fact  finding  methods  (i.e.,  we  do  not 
take  sworn  testimony)  are  not  designed  to  get  "proof"  but 
rather,  "indicators."  If  you  wish  further  and  more  formal 
sworn  testimony  —  you  may  want  to  turn  the  investigation 
over  to  either  our  General  Counsel  or  BPI  (emphasis  in  the 
original) . 

Hard  proof  was  needed  but  was  not  actively  sought  ("we  do  not  take 
sworn  testimony");  it  would  inevitably  not  be  obtained.   The 
above-quoted  passage  also  illustrates  the  readiness  with  which 
political  interference  in  competitive  personnel  actions  was  confused 
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with  political  activity  (Hatch  Act)  violations,  and  the  attempt  to 
shift  the  burden  of  responsibility  for  further  investigation  from 
BPME  to  another  organization. 

The  BPME  report  also  illustrates  the  informality  with  which  the 
Commission  communicated  its  concerns  to  the  agencies  involved. 
Despite  the  lack  of  "hard  and  fast  proof,"  the  report  recommended 
to  the  Chairman  "that  you  may  wish  to  handle  this  case  in  the  same 
manner  as  SBA,  i.e.,  communicate,  on  an  informal  basis,  directly 
with  the  Secretary  of  HUD,  our  concern  that  any  such  practices  are 
stopped." 

The  Chairman,  following  the  staff  recommendation,  called  the 
Under  Secretary  of  HUD.   This  was  followed  by  a  call  from  the 
Executive  Director  to  HUD's  Assistant  Secretary  for  Administration, 
and  a  meeting  between  the  Assistant  Secretary  and  the  Director  of 
BPME  on  July  13,  1971.   In  a  report  to  the  record  on  the  results  of 
that  meeting,  the  Director  of  BPME  noted  the  Assistant  Secretary's 
admission  that  there  was  widespread  belief  among  HUD  employees  that 
political  affiliations  were  considered  in  appointments  and  promotions 
for  example,  the  belief  that  the  so-called  "counterpart  approval" 
process  was  the  vehicle  for  political  clearance  —  as  well  as  his 
denial  that  HUD's  central  office  was  involved  in  any  organized  effort 
to  provide  such  political  clearances.   The  "counterpart  approval" 
process,  he  said,  was  merely  a  means  of  providing  review  of  proposed 
appointments  and  promotions  by  the  program  people  at  the  Washington 
level  responsible  for  the  particular  program  involved. 

When  the  "HUD  Action  Response  to  Issues  Identified  in  Surveys 
of  Regional  and  Area  Offices  in  1971"  was  issued  to  Commission 
regional  offices  in  April  1972,  BPME  noted: 

We  recognize  that  the  planned  actions  do  not  fully  respond 
to  some  of  the  major  issues  reported  by  the  Regions, 
particularly.  .  .  in  regard  to  the  requirement  for  a 
clarification  of  the  concept  and  purpose  of  the  "Counter- 
part Clearance  process. 

HUD  agreed  only  that  "if  the  practice  is  being  misinterpreted  by 
field  employees,  a  notice  will  be  issued  within  the  near  future  to 
explain  the  process." 

Case  IV-F 

On  February  3,  1971,  the  Staff  Director  of  a  Subcommittee  of  the 
House  Post  Office  and  Civil  Service  Committee  requested  that  the 
Commission  look  into  allegations  that  political  considerations  were 
involved  in  filling  competitive  service  positions  in  the  Department 
of  Housing  and  Urban  Development  (HUD).   On  May  17,  1971,  the 
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Commission's  Executive  Director  reported  that  a  review  of  the  files 
of  26  persons  hired  by  HUD  from  outside  the  Federal  service  in  grades 
GS-12  through  GS-15  during  19  70  had  been  completed.   The  report 
stated,  in  brief,  that  all  26  candidates  met  all  qualification 
requirements,  and  that  the  qualifications  of  each  appointee  were 
comparable  or  superior  to  those  of  other  candidates  considered. 
The  report  went  on  to  say  that  although  two  of  the  personnel  folders 
reviewed  were  found  to  contain  letters  of  political  endorsement 
dated  between  1968  and  1970,  there  was  no  indication  that  a  HUD 
manager  solicited  such  letters  or  that  any  of  the  candidates  were 
hired  on  the  basis  of  such  letters.   At  the  Commission's  request, 
the  letters  were  removed  from  the  employees'  official  personnel 
folders  to  avoid  the  possibility  that  the  letters  might  result  in 
preferential  treatment  of  the  employees  in  future  personnel  actions. 

A  review  of  the  same  documents  by  the  Merit  Staffing  Review 
Team  raises  some  questions  about  the  Commission's  findings  with 
respect  to  one  of  the  two  politically-endorsed  candidates.   This 
particular  employee  had  been  hired  by  the  Government  National 
Mortgage  Association  at  an  above-minimum  rate  of  GS-14  (step  4) . 
The  material  in  the  file  approving  the  advanced  in-hire  rate,  along 
with  the  personnel  folder  material,  documents  a  case  of  preselection 
which  the  Commission  did  not  follow  up  on  in  its  investigation  and 
report. 

-  The  SF-52  requesting  the  establishment  of  a  Program 
Officer,  GS-301-14,  position  was  prepared  within  the 
agency  and  submitted  on  March  4,  1970,  with  the 
prospective  appointee's  name  typed  in. 

-  A  March  26,  1970,  memorandum  from  a  HUD  Personnel 
Staffing  Specialist  to  his  Personnel  Officer  refers  to 
a  meeting  held  sometime  earlier,  attended  by  the 
prospective  appointee,  which  "centered  on  the  details 
of  the  appropriate  step  within  the  grade  14  structure 
to  compensate  for  establishing  the  position  at  the  14 
level  instead  of  the  15."  The  HUD  Merit  Staffing 
request  was  not  submitted  until  April  16,  1970. 

-  A  request  for  a  certificate  for  a  Program  Specialist, 
GS-301-14,  was  submitted  to  the  Civil  Service  Commission 
on  April  23,  1970.   The  prospective  appointee  was 
name-requested.   A  certificate  was  issued  on  May  6,  1970, 
with  the  name- requested  candidate  within  reach  among  the 
top  three  candidates. 

-  On  June  5,  1970,  a  request  for  an  advanced  in-hire  rate 
for  the  prospective  appointee  was  submitted  to  the  Civil 

•Service  Commission.   The  request  was  approved  (for  step  4 
of  GS-14)  on  June  12. 
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-  The  HUD  merit  promotion  list  of  qualified  candidates  (29 
inside  candidates  and  3  outside  candidates,  including  the 
prospective  appointee)  was  prepared  on  June  23,  1970;  the 
list  of  b  ,t-qualified  candidates,  one  inside  candidate 
and  the  prospective  appointee,  was  presented  to  the 
selecting  official  on  June  26.   The  selection  was  made 
the  same  day. 

The  Commission  Personnel  Management  Advisor  who  conducted  the 
on-site  investigation  at  HUD  noted  the  following  in  his  report:   "The 
Standard  Form  52  in  most  instances  appeared  to  have  had  the  name 
of  a  candidate  typed  in  at  the  time  it  was  initiated,  and  almost 
invariably  the  same  candidate  was  the  one  selected."  This  was 
included  in  the  report  to  the  House  Subcommittee  Staff  Director, 
but  was  not  followed-up  by  the  Commission. 

Less  easily  demonstrated  than  preselection  in  the  possibility 
that  this  individual  was  selected  largely  on  the  basis  of  his 
political  affiliation.   Nevertheless,  the  file  material  reviewed 
by  the  Commission  clearly  indicated  such  a  possibility,  and  should 
have  been  followed-up  by  the  Commission. 

Letters  of  political  endorsement  in  the  employee's  personnel 
folder  are  dated  as  early  as  March  4,  1969,  and  include  correspondence 
involving  several  agencies  other  than  HUD.   Contrary  to  the 
assertion  in  the  letter  requesting  the  advanced  in-hire  rate,  the 
individual's  services  were  not  "actively  solicited"  by  HUD;  rather, 
the  individual  made  an  active  effort  to  obtain  a  position  with  the 
Government,  as  shown  by  some  of  the  material  in  the  personnel  folder. 
For  example,  an  August  8,  1969,  memorandum  from  a  Deputy  Counsel  to 
the  President  to  a  man  well-known  at  the  time  as  a  long-time 
political  adviser  to  the  President  states  that  the  writer  planned 
to  contact  the  Veterans  Administration  "to  see  if  we  can't  eke  out 
something  suitable  for  your  friend  ***."   (The  Veterans  Administration 
had  already  written,  on  July  10,  1969,  that  it  was  unable  to  use  the 
individual.)   This  same  political  adviser  to  the  President  was 
also  involved  in  a  number  of  conversations  with  HUD  officials  on 
behalf  of  the  prospective  appointee,  as  noted  in  the  above-cited 
March  26,  1970,  memorandum  from  the  HUD  Personnel  Staffing 
Specialist  who  was  assigned  to  the  case. 

While  the  Merit  Staffing  Review  Team  does  not  adduce  the 
above-cited  information  as  proof  positive  that,  the  employee  had 
been  selected  in  consideration  of  his  political  affiliation,  we  do 
believe  that  it  represents  hard  evidence,  and  that  further  efforts  to 
determine  the  facts  should  have  been  made.   Serious  concern  about 
the  adequacy  of  the  Commission's  investigation  in  response  to  the 
House  Subcommittee  Staff  Director  was  voiced  at  the  time  by  a 
Civil  Service  Commission  Assistant  General  Counsel  who  had  been 
asked  to  comment  on  the  proposed  response. 
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While  the  letter  implies  that  everything  is  all  right  in 
HUD  ("no  indication  that  a  HUD  manager  solicited  such 
letters  or  that  the  candidates  were  hired  on  the  basis 
of  the  letters.")   I  am  concerned  whether  the  implication 
will  withstand  analysis.   Frankly,  I  cannot  determine 
from  the  record  sent  me  whether  the  Commission  ever  made 
direct  inquiry  as  to  why  the  political  endorsements  were 
made  part  of  the  agency's  files.   In  brief,  I  feel  the 
Commission  will  be  hard  put  to  defend  the  "depth"  of 
the  inquiry  made. 


The  case  illustrations  above  suggest  that  what  the  Commission 
lacked  in  the  years  preceding  1973  was,  in  plain  terms,  the  will  to 
act  resolutely  on  allegations  of  political  intrusions  into  the 
career  service.  The  1971  nationwide  evaluation  of  HUD  discussed 
in  case  IV-E,  above,  showed  promise  of  movement  in  the  right 
direction  —  resources  were  devoted  to  nationwide  fact-finding, 
there  was  central  coordination,  important  findings  emerged  and 
were  reported  —  but  upon  its  completion  BPME  suggested  only  that 
informal  communication  of  the  Commission's  concerns  take  place.  As 
the  series  of  investigations  launched  in  1973  demonstrated,  the 
Commission  did  have  the  capability,  once  it  decided  to  utilize 
it,  to  confront  directly  allegations  of  political  interference 
in  the  career  service,  conduct  a  thorough  investigation,  and  order 
corrective  action  —  in  short,  to  enforce  adherence  to  merit  sytem 
requirements. 

Throughout  the.  pre-1973  period  the  sufficiency  of  the 
Commission's  legal  authority  to  enforce  compliance  with  the  Civil 
Service  Rules  and  the  Commission's  own  regulations  was  not  at  issue. 
Authority  for  Commission  review  was  present  then,  as  it  is  now, 
not  only  in  the  basic  Civil  Service  Rules  and  regulations,  but  in 
numerous  statutes  which  vest  personnel  management  oversight 
responsibilities  in  the  Civil  Service  Commission.   The  critical 
distinction  between  the  Commission's  pre-1973  enforcement  posture 
and  its  later  stance  was  the  institutional  resolve  of  the  Commission 
to  exercise  the  compliance  authority  it  did  possess. 
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The  Enforcement  Picture  —  Post-19  73 


The  results  of  our  review  indicate  that  starting  in  fiscal  year 
1970  the  Commission  began  to  work  actively  to  obtain  increases  in  its 
budgetary  and  manpower  authorizations  for  the  personnel  management 
evaluation  activity.   The  staff  resources  assigned  to  this  activity 
have  increased  from  196  staff  years  in  fiscal  year  1970  to  235  staff 
years  in  fiscal  year  1976.   Building  up  the  Commission's  evaluation 
capabilities  became  an  institutional  priority  to  which  the  Chairman 
has  given  substantial  personal  attention.   While  not  large,  the 
build-up  was  not  easily  accomplished.   The  Commission's  Chairman  met 
personally  with  the  President  in  December  1975  to  gain  the  President's 
support  for  the  Commission's  fiscal  year  1977  budget  request  for 
additional  resources  for  the  personnel  management  evaluation  program. 
The  request  was  granted  following  that  meeting. 

In  accordance  with  the  program  of  agency  self-evaluations  under 
Commission  leadership  set  forth  in  the  October  1969  Presidential 
memorandum  mentioned  earlier,  a  substantial  proportion  of  the 
Commission's  evaluation  resources  have  been  invested  in  building  up 
agency  evaluation  capabilities  and  participating  in  agency- led 
reviews.   BPME  proposes  to  increase  the  Commission's  investment  in 
this  aspect  of  the  evaluation  program  in  the  next  few  years.   BPME 
proposes,  however,  to  invest  resources  in  special  merit  system 
investigations.   Forty-eight  such  investigations  were  planned  to  be 
conducted  during  fiscal  year  1976,  three  times  the  number  conducted  in 
the  preceding  fiscal  year,  and  63  are  proposed  by  BPME  for  fiscal  year  1977, 

Another  adjustment  made  by  the  Commission  in  the  personnel 
management  evaluation  program  has  been  the  creation  of  an  office  of 
Special  Assistant  to  the  Director,  BPME,  to  act  as  focal  point  and 
coordinator  for  investigations  of  alleged  merit  system  abuses. 
Operational  guidelines  for  conducting  and  reporting  on  merit  system 
investigations  have  now  been  issued,  and  a  number  of  new  procedures, 
including  the  taking  of  affidavits  to  obtain  sworn  testimony,  have 
been  introduced. 

The  proper  operation  of  the  office  of  Special  Assistant  should 
enable  the  Commission  to  gather  pertinent  information  concerning  merit 
system  abuses,  analyze  such  information,  develop  significant  leads  and 
trends,  and  initiate  timely  investigations  as  appropriate.   Continued 
top  management  commitment  to  the  use  of  enforcement  powers  as  necessary 
remains  essential  to  the  total  process. 

The  foregoing  steps  represent  movement  in  the  right  direction. 
There  remain,  however,  several  additional  matters  to  which  attention 
should  be  directed. 
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The  decisions  of  the  Administrative  Law  Judge  in  the  disciplinary 
proceedings  initiated  by  the  Commission  in  1974  on  the  basis  of  the  1973 
investigations  have  left  a  vacuum  with  respect  to  the  power  to  discipline 
individuals  responsible  for  merit  system  violations.   Prior  to  those 
decisions,  the  Civil  Service  Commission  assumed  —  as  did  others, 
including  the  Department  of  Justice  —  that  the  Civil  Service  Rules 
constituted  sufficient  legal  authority  for  the  Commission  to  impose 
such  discipline.   The  issues  of  what  authority  is  needed  to  impose 
discipline  on  culpable  agency  officials  and  by  what  means  such  authority 
should  be  established  are  not  for  the  Merit  Staffing  Review  Team  to 
resolve.   We  believe,  nevertheless,  that  the  Commission  must  take 
positive  action  to  find  some  pragmatic  solution  to  the  problem  of  the 
vacuum  created  by  the  Administrative  Law  Judge's  decisions.   Any  enforce- 
ment program  is  seriously  weakened  in  the  absence  of  an  ability  to 
impose  appropriate  disciplinary  measures.   In  a  considerable  number 
of  instances  over  the  years,  corrective  action  has  been  ordered  by  the 
Commission  against  the  beneficiaries  of  improper  actions,  never  against 
the  officials  responsible  for  having  taken  the  actions  in  the  first 
place.  Thus,  there  has  been  no  effective  deterrent  to  improper  action. 

A  currently  pending  legislative  proposal  would,  if  enacted, 
clarify  the  Commission's  authority  in  this  area,  but  the  proposal's 
success  is  not  at  present  predictable.   The  Commission  needs  to 
develop  a  timely  approach  to  the  resolution  of  this  matter,  even  if 
on  an  interim  basis  to  begin  with. 

Another  matter  relating  to  the  Rules  might  profitably  be  con- 
sidered. We  note  that  the  Rules  do  not  specifically  prohibit 
political  or  other  non-merit  factors  from  entering  into  decisions 
concerning  employment  in  positions  administratively  excepted  from  the 
competitive  service.  The  practices  prohibited  by  Rule  4.2  (racial, 
political,  and  religious  discrimination)  apply  to  positions  in  the 
competitive  service  only.   There  are,  however,  many  thousands  of 
excepted  service  positions  in  Schedules  A  (for  example,  attorneys) 
and  B  (for  example,  student-trainees)  which  do  not  require  the  deter- 
mination or  advocacy  of  policy  or  a  confidential  relationship  to 
a  policy-maker.  These  positions  are  in  the  excepted  service  solely 
on  the  basis  of  an  administrative  determination  that  it  is  not 
practicable  for  appointments  to  them  to  be  made  through  competitive 
examination,  not  on  a  determination  that  appointment  to  them  may 
properly  involve  consideration  of  political  affiliation.   Consequently, 
there  is  no  safeguard  against  political  or  other  non-merit  consider- 
ations from  entering  into  selections  for  Schedule  A  and  B  positions. 
In  the  absence  of  clear  requirements  to  the  contrary,  which  the 
Commission  has  the  authority  to  establish,  there  is  a  risk  that 
employment  under  Schedules  A  and  B  will  be  viewed  as  fair  game  for 
patronage  purposes;  there  are  indications  that  this  has  happened 
over  the  years. 


85 


Finally,  we  are  of  the  opinion  that  existing  controls  and 
safeguards  to  protect  the  merit  system  from  so-called  political 
referrals  and  other  improper  influences  are  inadequate.   Section  10 
of  the  original  Civil  Service  Act  restricted  endorsements  for 
employment  in  the  competitive  service  by  Members  of  Congress  by 
permitting  recommendations  as  to  character  or  residence  only  to  be 
received  or  considered  by  examining  or  appointing  officials.   This 
statutory  limitation  has  been  preserved  substantially  intact  in  the 
currently  controlling  statutory  provision,  section  3303  of  title  5, 
United  States  Code.   In  addition,  Civil  Service  Rule  4  prohibits 
inquiries  about  political  affiliations  of  candidates  for  competitive 
positions,  and  provides  that  all  such  information  concerning  political 
affiliations  be  ignored. 

The  law  does  not,  however,  prohibit  politically-oriented 
recommendations  from  being  made  and  transmitted  by  Members  of 
Congress,  nor  does  it  prohibit  such  recommendations  from  being  made 
by  others.   There  is  an  obvious  anomaly  in  permitting  to  be  made  and 
transmitted  recommendations  whose  receipt  or  consideration  is  pro- 
hibited.  The  burden  of  determining  what  materials  may  be  received 
and  how  improper  materials  are  to  be  treated  is  passed  to  their 
recipients.   There  is  a  provision  in  Subchapter  713  of  the  Federal 
Personnel  Manual  dealing  with  the  Equal  Employment  Opportunity 
program  which  makes  it  "the  duty  of  officers  concerned  in  making 
appointments  or  promotions  to  refuse  to  receive  or  consider  letters 
disclosing  the  politics  of  an  applicant  .  .  .  and  to  explain  that 
communications  based  on  these  grounds  will  not  receive  attention  or 
be  filed."  This  provision  is  not,  however,  regulatory  in  character. 
It  is  not  published  in  the  most  directly  applicable  sections  of  the 
Federal  Personnel  Manual.   It  is  not  known  to  many  personnel 
practitioners.  The  provision  is  more  in  the  nature  of  a  hoped- 
for  action  —  an  exhortation  to  goodness  and  fairness  —  than  a 
useful  guide  to  action. 

The  Merit  Staffing  Review  Team  believes  the  Commission  should, 
by  regulation  and  accompanying  procedural  instructions  published 
in  the  most  directly  applicable  portions  of  the  Federal  Personnel 
Manual,  provide  clear  guidance  to  assist  personnel  practitioners  and 
other  Government  officials  in  conforming  to  the  provisions  of 
section  3303  of  title  5. 
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Inadequate  Coordination  of  Enforcement  Efforts 


We  observed  in  Chapter  II  of  this  report  that  the  Bureau  of 
Recruiting  and  Examining  (BRE)  was  apparently  unaware  in  September  1973 
of  the  findings  emerging  from  the  investigation  at  the  General 
Services  Administration  (GSA)  and  of  the  possible  implications  for 
BRE  of  those  findings.   One  consequence  of  that  unawareness  was  that 
at  the  very  time  BPME  was  preparing  its  report  —  which,  on  analysis, 
would  raise  serious  questions  about  certain  Commission  examining 
practices  —  BRE  was  reducing  its  retention  period  for  examining 
records  from  five  years  to  two,  and  proceeding  to  dispose  of  newly 
outdated  records. 

It  would  be  easy  to  conclude  that  the  preparation  of  the  BPME 
report  and  the  BRE  records  disposal  decision  were  linked.   The 
coincidence  of  timing  between  the  two  events  might  support  a 
conclusion  of  that  kind.   We  found  no  evidence,  however,  of  such  a 
link.   Difficult  as  it  may  be  to  envision  from  the  vantage  point  of 
today's  perspective,  it  appears  that  little,  if  any,  formal  coordi- 
nation took  place  between  BPME  and  BRE  about  the  nature  of  the 
findings  arising  from  the  investigation  at  GSA. 

A  July  15,  1973,  memorandum,  from  the  Director,  BPME,  to  the 
Executive  Director,  reporting  on  the  progress  of  the  GSA  inquiry, 
illustrates  this  lack  of  communication.   The  report  advised  the 
Executive  Director  that  questions  were  arising  in  the  investigation 
about  "the  cooperation  of  the  Commission  in  getting  must  referrals 
certified"  for  employment.   The  report  went  on  to  say: 

[T]here  is  a  good  likelihood  that  the  agency 
may  attempt,  in  part,  to  rebut  our  report  and 
findings  by  trying  to  show  equally  serious 
problems  in  the  Commission's  certification 
process.   We  do  not  plan  to  take  this  up  with 
BRE  at  this  time.   When  we  have  completed  our 
factfinding  in  GSA,  to  the  extent  we  need  to 
deal  with  BRE  for  the  purposes  of  completing 
our  report,  we  will  do  so  and  inform  you 
accordingly"  (emphasis  supplied) . 

We  believe  this  memorandum  is  significant  in  two  respects.   It 
supports  the  conclusion  that  BRE's  records  disposal  decision  was 
made  without  reference  to  the  results  of  the  investigation  then 
underway.   Relevant  information  on  the  investigation  was  actively 
kept  from  BRE.   The  memorandum  is  perhaps  even  more  significant  in 
that  it  reflects  the  absence  of,  and  an  attitude  toward,  coordination 
between  two  program  offices  on  a  matter  of  high  importance  to  them  both 
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According  to  a  number  of  high-level  staff  members  in  BRE  with 
whom  we  spoke,  the  matter  of  the  investigation  at  GSA,  as  well  as  the 
investigations  subsequently  conducted  at  the  Department  of  Housing 
and  Urban  Development  (HUD)  and  the  Small  Business  Administration 
(SBA) ,  were  "played  extremely  close  to  the  vest."   BRE  staff  members 
were  not  told  of  the  problems  being  uncovered,  and  BRE  was  not 
represented  on  the  planning  councils  guiding  Commission  strategy 
on  how  to  deal  with  the  investigative  findings. 

This  failure  of  coordination  reached  an  extreme  in  a  conference 
of  Regional  Directors  held  at  Commission  headquarters  at  the  end  of 
October  1973.   The  Regional  Directors  were  being  briefed  in  executive 
session  on  the  implications  of  the  recently-released  report  on  the 
GSA  investigation.   The  Deputy  Director,  BRE,  representing  the 
Bureau  Director,  came  to  the  session  in  the  belief  that  BRE  was  an 
interested  party  and  should  be  kept  informed  about  the  investigation. 
Shortly  after  the  briefing  began,  the  Deputy  Bureau  Director  was  handed 
a  note  suggesting  he  excuse  himself  from  the  briefing,  since  the  infor- 
mation being  discussed  was  for  Regional  Directors  only. 

Any  one  of  a  number  of  reasons  could  have  prompted  the  suggestion 
that  the  Deputy  Bureau  Director  leave  the  briefing.   It  was,  after  all, 
an  executive  session.   We  can  understand  as  well  the  sensitivity 
associated  with  the  GSA  report  at  that  point,  as  the  possibility  of 
proposing  disciplinary  action  against  agency  officials  was  being  con- 
sidered.  But  there  is  such  a  thing  in  organizational  life  as  playing 
the  cards  too  close  to  the  vest.   Communication  that  should  have  taken 
place  did  not.   3RE  can  hardly  be  characterized  as  a  program  office 
having  no  interest  or  stake  in  the  matter.   Questions  about  Commission 
examining  practices  had  already  been  raised. 

The  absence  of  a  working  interface  between  the  Bureau  of 
Recruiting  and  Examining  and  other  program  or  management  units  in  the 
Commission  with  respect  to  the  enforcement  of  basic  civil  service 
requirements  diminishes  significantly,  in  our  opinion,  the  effective- 
ness with  which  enforcement  and  oversight  responsibilities  are  carried 
out.   The  responsibility  for  ensuring  adherence  to  merit  system  require- 
ments is  an  instutional  responsibility  of  the  entire  Civil  Service 
Commission,  not  the  responsibility  of  any  one  program  or  office  alone. 
This  responsibility  extends,  as  we  see  it,  beyond  merely  monitoring 
agency  activities  in  operating  under  merit  system  procedures  to  all 
aspects  of  Commission  operation  of  the  merit  sytem.   If,  for  example, 
BPME  encounters  in  the  course  of  an  evaluation  of  agency  personnel 
management  practices  situations  which  raise  questions  about  the  Civil 
Service  Commission's  own  practices  or  operations,  the  questions  should 
be  pursued,  freely  and  without  embarrassment,  with  the  Commission 
office (s)  concerned.   By  the  same  token,  Commission  operating  units 
which  encounter  questionable  practices  or  trends  in  their  day-to-day 
work  must  have  a  sense  of  obligation  to  be  alert  to  such  practices 
and  to  communicate  knowledge  of  them  across  organizational  lines, 
including  communication  with  BPME. 
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Compliance  Responsibilities  of 
Individual  Organizations 


Apart  from  the  need  for  inter-organizational  coordination  of 
enforcement  efforts,  each  organizational  component  of  the  Civil  Service 
Commission  must  recognize  and  accept  that  it  has  an  important  individual 
compliance  responsibility. 

The  Bureau  of  Personnel  Management  Evaluation  and  the  Regional 
Personnel  Management  and  Evaluation  Divisions  have  functional 
responsibility  for  the  Commission's  overall  efforts  to  enforce  merit 
system  and  other  personnel  program  requirements.   But  the  personnel 
management  evaluation  function  cannot  and  should  not  be  expected  to 
carry  the  entire  compliance  responsibility  alone.  The  evaluations  of 
agency  personnel  programs  and  actions  are  conducted  by  BPME  and  its 
regional  counterparts  essentially  on  a  post-audit  basis,  usually  long 
after  actions  have  been  taken  by  the  agencies.   The  Commission  can 
and  should  make  a  greater  effort  to  deal  with  merit  system  abuses 
before  they  occur. 

Hundreds  of  personnel  transactions  of  one  kind  or  another  are 
received  weekly  by  Commission  examining  and  other  operating  offices. 
As  these  cases  are  processed,  a  variety  of  questions  arise,  some  of 
which  relate  to  the  propriety  of  the  requested  actions  or  to  the 
sufficiency  of  information  presented  in  support  of  such  requests. 
At  this  point  questions  need  to  be  raised  to  ensure  an  adequate 
understanding  of  the  requests.   Telephone  and  personal  contacts  can 
be  made,  not  only  with  agency  personnel  officials,  but  with  those 
individuals  who  are  administratively  responsible  for  matters  sent  to 
the  Commission  for  action.   Letters  can  be  written  to  or  other 
contacts  made  with  higher  agency  echelons  to  clarify  requests  and,  if 
necessary,  head  off  questionable  or  improper  actions. 

In  the  majority  of  cases,  appropriate  questions  are  in  fact 
raised,  and  necessary  clarification  or  other  information  obtained. 
It  is  clear  to  us  from  our  review,  however,  that  many  Commission 
Examiners  do  not  make  such  efforts  as  often  as  the  facts  would  seem 
to  warrant,  in  the  belief  that  compliance  is  some  other  organization's 
responsibility.   We  recognize  that  Commission  examining  offices  are 
necessarily  production-  rather  than  compl:  ance-oriented.   An 
effective  program  of  compliance  with  merit  system  requirements 
cannot,  however,  depend  solely  on  post-audit  reviews  and  evaluations 
conducted  at  two-  or  three-year  intervals.   There  must  be  a 
conscious  effort  on  the  part  of  all  Commission  personnel  to  deal 
with  matters  which  have  an  impact  on  the  integrity  of  the  merit 
system  ats  they  arise. 
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By  law,  the  Civil  Service  Commission  is  a  bipartisan  body. 
"Not  more  than  two"  of  the  three  Commissioners  provided  for  by  the 
Civil  Service  Act  "shall  be  adherents  of  the  same  party."  The 
principle  underlying  this  provision,  after  which  a  number  of  subse- 
quently-established regulatory  agencies  have  been  modeled,  is  that 
minority  membership  will  serve  as  a  check  and  balance  against 
possible  excesses  of  the  majority.   We  found  in  our  review  that 
this  principle  has  not  been  operative  during  the  period  under 
review  in  the  execution  of  the  Civil  Service  Commission's  enforce- 
ment responsibilities. 

When  team  members  discussed  the  cases  described  earlier  in 
this  chapter  with  the  Chairman,  the  Chairman  said  he  was  not  certain 
whether  all  those  cases  had  been  brought  to  the  attention  of  the 
other  two  Commissioners.   The  volume  of  action  documents  and  infor- 
mational material  flowing  to  the  offices  of  the  Commissioners  is, 
we  fully  appreciate,  such  that  the  Chairman  must  necessarily  rely 
on  the  staff  to  ensure  that  material  is  distributed,  as  appropriate, 
to  the  other  Commissioners. 

With  respect  to  the  allegations  discussed  above  of  merit  system 
abuse  received  by  the  Commission  prior  to  the  1973  GSA  investigation, 
we  conclude,  in  the  absence  of  documented  evidence  to  the  contrary 
that  these  allegations  were  not  referred  for  action  or  decision  to 
any  Commissioner  other  than  the  Chairman  —  not,  at  least,  in  any 
systematic  or  formally  prescribed  manner.   The  file  material  we 
reviewed  does  not  show  that  the  minority  Commissioner  participated 
in,  or  was  informed  of,  the  policy  decisions  made  regarding  the 
handling  and  disposition  of  the  allegations  outlined  earlier.   A 
number  of  formal  Commission  meetings  dealing  with  political  intrusions 
into  the  merit  system  were  held  subsequent  to  the  GSA  investigation  in 
1973,  but  these  meetings  were  primarily  for  the  purpose  of  developing 
procedures  for  proposing  disciplinary  action  against  agency  officials 
responsible  for  the  violations  uncovered. 

While  we  do  not  know  to  what  degree  the  minority  Commissioners 
in  prior  Commissions  were  informed  about  such  matters,  we  find  no 
published  policy  or  rule  of  Commission  procedure  which  requires  that 
information  relating  to  possible  political  intrusions  into  the  merit 
system  be  brought  to  the  attention  of  all  Commissioners,  or  that  the 
minority  Commissioner  participate  in  discussions  and  policy  decisions 
on  the  action  to  be  taken  regarding  such  information.   This  is  not  to 
say  that  all  allegations  of  political  or  other  partisan  influence 
in  personnel  practices  that  come  into  the  Commission  must  be  forwarded 
to  the  Commissioners.   If,  however,  the  allegations  are  substantial 
enough  to  be  brought  to  the  attention  of  the  Chairman,  they  should 
be  brought  to  the  attention  of  all  Commissioners. 
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Reorganization  Plan  No.  5  of  1949  vested  responsibility  for 
administrative  management  of  the  Civil  Service  Commission  solely 
in  its  Chairman,  rather  than  in  the  tripartite  body  of  three 
Commissioners.   We  believe,  nevertheless,  that  the  bipartisan 
principle  enunciated  in  the  Civil  Service  Act  remains  intact  under 
the  Reorganization  Plan,  and  that  faithful  adherence  to  this 
principle  requires  participation  by  the  full  Commission  in  policy 
decisions  relating  to  enforcement  of  the  prohibitions  against 
political  considerations  in  Federal  employment. 

The  obligation  of  the  minority  Commissioner  to  act  as  a  check 
and  balance  on  attempted  political  intrusions  into  the  merit  system 
can  hardly  be  fulfilled  if,  as  has  been  the  case,  there  are  no  pro- 
cedures to  ensure  his  involvement  in  the  informational  and  decision- 
making processes  relating  to  such  attempts  and  to  Commission  action 
against  them.   We  do  not  believe  it  is  either  possible  or  necessary 
for  the  Merit  Staffing  Review  Team  to  demonstrate  whether,  or  in  what 
way,  such  involvement  might  have  affected  the  actions  taken  by  the 
Commission  in  the  cases  discussed  earlier  in  this  chapter.   Never- 
theless, the  absence  of  information,  and  of  formal  procedures  for 
information-sharing  and  decision-making,  virtually  assures  that 
minority  representation  will  not  function  as  statutorily  intended. 


Chapter  5  -  RECOMMENDATIONS 


The  inquiry  made  by  the  Merit  Staffing  Review  Team  was  not  in 
the  nature  of  a  policies  or  procedures  study.   It  dealt  as  much,  or 
perhaps  even  more,  with  day-to-day  practices  of  Commission  staff  in 
their  implementation  of  merit  staffing  provisions.   As  a  consequence, 
the  inquiry  did  not  produce,  in  many  areas,  the  kind  and  range  of 
information  on  which  fully-staffed  recommendations  can' be  based. 
Nevertheless,  we  have  developed  a  list  of  recommendations  which 
flow  from  our  review.   They  nhould  not  be  viewed  as  having  a  one- 
to-one  correspondence  with  the  matters  presented  in  the  preceding 
chapters. 

Our  recommendations  for  the  Commission's  consideration  and  action 
are  as  follows: 

1)  In  January  1975,  the  Civil  Service  Commission  adopted  a 
Standard  of  Conduct  providing  that  employment  referrals  shall  not  be 
made  by  officers  and  employees  of  the  Commission,  except  as  required 
by  their  official  duties.   This  policy  of  noninvolvement  should  be 
extended  to  participation  by  Commission  officers  and  employees  in 
processes  associated  with  the  evaluation  of  applicants  and/or 
employees  and  certification  of  eligibles  in  individual  cases.   Where 
participation  of  Commission  officers  and  employees  in  individual 
case  actions  is  required  to  fulfill  managerial,  supervisory  or 
policy-determining  responsibilities,  such  participation  should  be 

on  the  record. 

2)  The  combination  of  functions  assigned  to  the  Special 
Assistant  to  the  Director,  BRE,  should  be  restructured  to  eliminate 
incompatible  responsibilities,  and  to  reduce  the  potential  for 

de  facto  control  of  examining  matters  which  currently  reposes  in 
that  position.   In  particular,  responsibilities  for  dealing  with 
agencies  on  examination  rating  and  certification  matters  and  with 
inquiries  from  influential  sources  on  the  same  matters  should  be 
separated.   Procedures  to  ensure  that  management  officials  keep 
themselves  adequately  informed  of  the  activities  of  this  and  other 
key  positions  central  to  the  proper  functioning  of  the  competitive 
examining  process  should  be  installed. 

3)  The  operation  of  the  Examining  Review  Board  should  be 
reappraised.   The  Board  should  operate  under  formal  procedures  which 
define,  among  other  things,  the  circumstances  under  which  the  Board 
assumes  jurisdiction  over  individual  cases,  the  basic  membership 
from  which  individual  Boards  are  drawn,  and  the  number  of  members 
required  to  participate  in  a  Board  decision.   Parties  to  an  action 
being  considered  by  the  Examining  Review  Board,  including  officials 
in  a  direct  supervisory  line  over  that  action,  should  not  sit  as 
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members  of  the  ERB  for  purposes  of  reviewing  the  action.   Decisions 
of  the  Board  should  be  in  writing  and  should  state  in  full  the  basis 
for  the  decision.   Decisions  should  be  reviewed  and  analyzed  periodi- 
cally for  their  impact  on  existing  examining  standards  and  practices. 

4)  Working  papers  and  official  forms  used  in  authorizing  appoint- 
ment or  pay-setting  actions  should  be  reexamined  with  a  view  to  pro- 
viding an  auditable  trail  of  the  decision-making  process.   At  a 
minimum,  certificates  of  eligibles  and  other  authorizing  documents 
should  provide  for  an  issuing  officer's  signature  or  some  other 

form  of  authentication.   Instructions  should  require  that  appoint- 
ment documents  identify  specifically  the  certificate  of  eligibles 
or  other  document  which  authorizes  the  action  taken. 

5)  The  broad-band  examining  concept  underlying  the  Senior  Level 
and  Mid-Level  Examinations  should  be  reevaluated.   Consideration 
should  be  given  to  finding  means  of  narrowing  the  excessively  broad 
coverage  of  those  examinations,  possibly  through  experimentation  with 
examinations  announced  for  selected  groupings  of  related  occupations, 
supported  by  supplemental  forms  or  other  more  specific  means  for 
obtaining  from  applicants  useful  information  on  which  to  base  rating 
of  qualifications. 

6)  The  principle  of  open  competition  assumes  a  recruiting 
process  which  ensures  adequate  participation  by  potentially  available 
qualified  candidates.   Criteria  or  guidelines  for  determining  the 
adequacy  of  the  recruiting  process  are,  however,  lacking.   The 
Commission  should  develop  such  criteria  for  the  guidance  of  Federal 
agency  officials  as  well  as  its  own  personnel. 

7)  The  Civil  Service  Commission  should  revise  its  instructions 
to  agencies  to  require  that  additional  information  be  provided  about 
candidates  who  are  name-requested  for  certification  from  competitive 
registers.   A  request  for  certification  of  a  name-requested  candidate 
should  show  whether  the  candidate  is  currently  employed  by  the  Federal 
Government  and  under  what  authority,  and  whether  a  request  for 
certification  or  other  action  by  the  Commission  has  been  made  to 

the  same  or  any  other  Commission  office  within  the  preceding  six 
months.   Similarly,  a  request  for  extension  of  a  temporary  or  special 
need  appoirftment  should  show  whether  a  request  has  been,  or  is  being, 
made  to  have  the  employee  certified  for  career-conditional  appointment, 

8)  The  Civil  Service  Commission  should  establish  and  publicize 
standards  for  determining  under  what  circumstances  it  will  investigate 
allegations  of  political  or  other  non-merit  intrusions  into  the 
competitive  civil  service.   The  standards  should  speak  to  such 
matters  as  the  recency  of  the  alleged  violation;  whether  the  allega- 
tion is  signed  or  anonymous;  the  degree  of  specificity  required  of 
the  allegation;  etc. 
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9)   The  Civil  Service  Commission  should  move  promptly  to  close 
the  currently  existing  gap  in  its  authority  to  discipline  agency 
officials  culpably  responsible  for  violating  merit  system  requirements. 

10)  The  Civil  Service  Commission  should  propose  to  the  President 
that  the  Civil  Service  Rules  be  amended  to  make  the  prohibitions 
against  racial,  political,  or  religious  discrimination  which  apply  to 
positions  in  the  competitive  service  applicable  as  well  to  positions 
in  Schedules  A  and  B  of  the  excepted  service. 

11)  The  Civil  Service  Commission  should,  by  regulation  and 
accompanying  procedural  instructions  published  in  the  most  directly 
applicable  portions  of  the  Federal  Personnel  Manual,  provide  clear 
guidance  to  Government  officials  on  conforming  to  the  requirements 
of  section  3303  of  title  5,  United  States  Code,  which  prohibits  the 
receipt  or  consideration  of  employment  recommendations  from  Members 
of  Congress,  except  as  to  the  character  or  residence  of  an  applicant. 
The  Commission  should  also  make  full  use  of  its  authority  to  regulate 
the  receipt  and  disposition  of  communications  from  any  source  which 
discloses  political  affiliations  or  services. 

12)  The  Commission  should  develop  an  administrative  climate  for, 
and  a  systematic  approach  to  dealing  with,  matters  which  have  an  impact 
on  merit  system  integrity  as  such  matters  arise,  rather  than  depending 
almost  entirely  on  after-the-fact  reviews.   This  approach  should  con- 
sider intra-organizational  responsibilities  and  procedures  for  compliance 
as  well  as  coordinated  inter-organizational  responsibilities  and  procedure: 

13)  The  Civil  Service  Commission  should  adopt  a  policy  that 
all  matters  involving  partisan  intrusion  into  the  competitive  civil 
service  or  organized  efforts  to  evade  or  compromise  merit  principles 
which  are  of  sufficient  substance  for  Commission  staff  to  bring  to 
the  attention  of  one  Commissioner  be  brought  to  the  attention  of  all 
Commissioners. 

14)  Our  findings  suggest  that  the  Commission's  present  arrangements 
for  self-evaluation  of  its  internal  operations  are  not  sufficient.   We 
believe  a  thorough  reexamination  should  be  made.   The  Commission 
should  develop  the  capacity  to  monitor  and  evaluate,  on  an  institution- 
wide  basis,  the  day-to-day  implementation  of  its  regulations,  policies, 
and  procedures  by  its  own  organizations  and  employees.   Such  capacity 
should  be  established  at  the  highest  practicable  organizational 

level  —  no  lower,  at  least,  than  the  Office  of  the  Deputy  Executive 
Director. 


Chapter  VI  -  CONCLUDING  COMMENTS 


This  report  has  been  about  a  principle  —  the  principle  that 
employment  in  the  Federal  classified  civil  service  is  through  open 
competition  on  the  basis  of  merit  and  fitness,  and  not  on  the  basis 
of  political  or  personal  favoritism,  racial  or  ethnic  origin, 
religious  preference,  age,  sex,  or  other  non-merit  considerations. 
The  modern-day  U.  S.  Civil  Service  Commission  has  many  responsibilities, 
but  custodianship  of  the  public  interest  in  maintaining  and  preserving 
this  merit  principle  remains  what  it  was  from  its  very  beginning:   the 
primary  reason  the  Commission  is  in  being.   In  a  very  real  sense, 
therefore,  the  concern  of  our  inquiry  has  not  been  the  individual 
matters  on  which  we  have  reported,  but  the  manner  in  which,  and  the 
degree  to  which,  the  merit  principle  has  effectively  been  implemented 
by  the  actions  of  the  Commission. 

In  the  performance  of  its  regulatory  functions,  the  Commission, 
much  like  other  regulatory  agencies  of  the  Government,  is  constantly 
faced  with  the  need  to  maintain  an  acceptable  balance  between  serving 
the  ever-changing  needs  of  its  many  clienteles  and  assuring  adherence 
to  public  policy  requirements.   Our  report  reflects  a  variety  of 
situations  in  which  this  essential  balance  was  not  maintained,  resulting 
in  a  significant  loss  in  the  Commission's  credibility.   The  Commission's 
ability  to  provide  the  moral  leadership  and  to  preserve  the  values 
of  the  merit  system  expected  of  the  central  personnel  agency  has 
been  impaired  in  the  eyes  of  many. 

Personnel  officials  of  other  Federal  agencies  are  faced  with  the 
problem  of  preserving  the  same  sort  of  balance  between  attempting 
to  satisfy  the  expressed  needs  of  their  respective  managements  and 
giving  advice  on  and  taking  personnel  actions  in  accordance  with 
statutory,  regulatory,  and  policy  requirements.   Maintenance  of  an 
acceptable  balance  is  difficult  for  these  officials,  unless  there  is 
an  effective  image  of  moral  authority  established  by  the  agency  which 
has  the  statutory  responsibility  for  such  leadership.   If  the  "watch- 
dog" institution  does  not  cry  out  with  indignation  when  the  very 
basic  principles  for  which  it  was  established  are  under  attack,  can 
it  long  continue  to  serve  a  purposeful  and  creditable  role! 

In  the  light  of  our  report,  and  in  view  of  the  events  leading  to 
the  formation  of  the  Merit  Staffing  Review  Team,  we  believe  there  is 
a  pressing  need  for  the  Civil  Service  Commission  to  recapture  the 
moral  leadership  that  in  the  final  analysis  is  the  only  effective 
force  behind  operation  of  the  merit  principle.   Such  moral  leadership 
cannot  flow  alone  from  what  an  institution  says,  but  from  what  action 
it  takes  to  set  the  proper  example. 
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We.  detect  a  sense  of  searching  at  many  levels  in  the  Commission  for 
a  reaffirmation  of  the  essential  spirit  and  character  underlying  the 
Commission's  endeavors.   What  we  found  in  our  review  should  make  clear 
that  staff  members  could  hardly  help  but  perceive  that  conflicting  and 
contradictory  signals  were  in  the  air.   The  burden  of  uncertainty  was 
added  to  their  already  difficult  jobs.   It  is  particularly  important 
that  uncertainty  about  basic  principles  be  dispelled  when,  as  is  the 
case  in  so  many  personnel  areas,  the  work  performed  is  highly  judg- 
mental in  nature.   Ultimately,  there  is  no  substitute  for  a  clear 
sense  of  purpose  and  a  defined  concept  of  role  —  with  scrupulous 
adherence  to  them  in  practice. 

It  was  apparent  during  our  review  that  the  Commission  has  become 
considerably  more  sensitive  since  1973  to  the  need  for  reassessing 
existing  merit  system  practices  and  procedures.   Some  new  policy  and 
instructional  changes  as  described  in  Chapters  III  and  IV  have  already 
been  made.   Other  changes  are  reportedly  under  consideration. 
Significantly,  there  has  been  a  sharp  discontinuance  of  inappropriate 
involvement  by  Commission  officials  in  individual  case  actions  of  the 
kinds  described  in  our  report. 

In  conducting  our  inquiry  in  accordance  with  our  charter,  we 
necessarily  sought  out  instances  of  deviations  from  merit  staffing 
principles,  whether  these  derived  from  system  weaknesses, 
inappropriate  practices  or  behavior  by  Commission  personnel,  or  both. 
Our  report  tends,  therefore,  to  accentuate  the  negative.   Proper  per- 
spective demands,  however,  that  the  instances  of  deviation  be  viewed 
in  the  context  of  the  millions  of  inquiries  and  applications  processed 
and  names  certified  to  agencies  each  year  by  Commission  examining 
offices,  and  the  hundreds  of  thousands  of  appointments  made  each  year 
within  the  competitive  civil  service  —  the  vast  majority  of  which 
take  place  well  within  the  parameters  of  public  policy,  and  within 
the  spirit  as  well  as  letter  of  the  law.   This  latter  observation  is 
not  intended  to  detract  in  any  way  from  the  pointed  findings  of 
inadequacies  or  improprieties  described  in  this  report,  nor  to 
minimize  the  resulting  unfavorable  consequences.   Neither  is  it 
intended  to  serve  as  an  apology  for  the  institution  which  permitted 
the  improprieties  to  occur.   All  of  these  need  to  be  appraised  on 
face  value,  but  within  the  context  of  the  totality  of  the  Federal 
examining  system. 

The  climate  of  responsiveness  and  the  accent  on  flexibility  which 
have  characterized  the  Civil  Service  Commission's  style  of  operation 
for  more  than  two  decades  are  important  and  vital  qualities  which  have 
contributed  greatly  to  the  effective  discharge  of  Governmental  responsi- 
bilities. We  hope,  therefore,  that  our  report  will  not  be  interpreted 
as  a  call  for  overly  rigorous  regulation  and  control  in  Federal 
personnel  management.   We  do  not  advocate  that  the  dead  hand  of 
insensitivity  to  the  legitimate  needs  of  the  Federal  service  be  imposed 
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on  the  examining,  staffing,  and  compliance  functions  for  which  the 
Commission  is  responsible.   We  urge,  however,  that  a  clear  and  continuing 
distinction  be  made  between  systemic  flexibilities  designed  and  approved 
to  provide  acceptable  alternative  courses  of  action  because  of  varying 
conditions  and  circumstances,  and  those  "flexibilities"  which  are 
rationalized  and  applied  as  means  of  achieving  unworthy  ends  in 
individual  cases. 

The  1974  report  of  the  National  Academy  of  Public  Administration  to 
the  Senate  Select  Committee  on  Presidential  Campaign  Activities  had 
much  to  say  about  the  operations  of  Government  during  the  period  covered 
by  our  review.  The  first  chapter  of  that  report  expresses  the  thought 
that: 

Those  who  have  committed  most  of  their  lives  to 
public  service  .  .  .  practitioners  sworn  to  faithful 
execution  of  the  laws  .  .  .  feel  a  special  obligation 
to  preserve  the  values  that  have  so  long  contributed 
to  an  effective  and  progressive  social  order. 

The  members  of  the  Merit  Staffing  Review  Team  feel  such  a  special 
obligation  to  preserve  the  values  institutionalized  in  the  Civil 
Service  Commission.  Notwithstanding  the  shortcomings  and  problems 
reported,  we  believe  the  institution  of  the  civil  service  represents 
values  and  principles  which,  in  the  public  interest,  should  be 
maintained  and  bolstered. 

It  is  our  hope  that  this  report  will  help  bring  about  throughout 
the  Federal  service  a  collective  and  constructive  rededication  to  the 
concepts  of  merit  staffing  which  the  Civil  Service  Act  commands. 

o 


